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GROTIUS: LAW OF WAR AND PEACE 
Introductory Note 


By GEorGE GRAFTON WILSON 
Editor-in-Chief 


In the dedication of his great work, De Jure Belli ac Pacis, to Louis XIII of 
France, Grotius addresses the king as “‘everywhere known by the name Just 
no less than that of Louis. . . . Just, when you call back to life laws that 
are on the verge of burial, and with all your strength set yourself against the 
trend of an age which is rushing headlong to destruction; . . . when you 
offer no violence to souls that hold views different from your own in matter 
of religion; . . . when by the exercise of your authority you lighten the 
burden of oppressed peoples.” 

Grotius when writing this dedication and the Prolegomena to De Jure 
Belli ac Pacis, published in 1625, was living in exile; Europe was war-torn; 
depression and suffering from hunger and cold prevailed in many regions; 
and of international law he could then say ‘“‘in our day, as in former times, 
there is no lack of men who view this branch of law with contempt as having 
no reality outside of an empty name.” The treaty of peace, embodying 
many of the universal and permanent principles which Grotius abstracted 
“from every particular fact” in those dark days of the early part of the 
Thirty Years’ War, was not concluded till 23 years later. The year 1624 
was, in the negotiation of the treaty, assumed to be the norm year for restora- 
tion of the status quo. 

History in the more than three centuries since Grotius wrote seems to have 
demonstrated the correctness of his view in spite of the fact that many a 
state has not yet realized that the state is “truly fortunate which has justice 
for its boundary line.” In 1625 Grotius significantly said ‘‘there is no state 
so powerful that it may not sometime need the help of others outside itself, 
either for purposes of trade, or even to ward off the forces of many foreign 
nations united against it.”’ 

To those desirous of understanding the fundamental principles which 
have motivated some of the greatest statesmen of modern time and the bases 
upon which a state which is to remain essentially sound must rest, a reading 
of Grotius’ Prolegomena to the Law of War and Peace is commended. It is 
reprinted in English translation in the following pages. 
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PROLEGOMENA * 


1. The municipal law of Rome and of other states has been treated by 
many, who have undertaken to elucidate it by means of commentaries or to 
reduce it to a convenient digest. That body of law, however, which is con- 
cerned with the mutual relations among states or rulers of states, whether de- 
rived from nature, or established by divine ordinances, or having its origin in 
custom and tacit agreement, few have touched upon. Up to the present 
time no one has treated it in a comprehensive and systematic manner; yet 
the welfare of mankind demands that this task be accomplished. 

2. Cicero justly characterized as of surpassing worth a knowledge of 
treaties of alliance, conventions, and understandings of peoples, kings and 
foreign nations; a knowledge, in short, of the whole law of war and peace. 
And to this knowledge Euripides gives the preference over an understanding 
of things divine and human; for he represents Theoclymenes as being thus 
addressed: 

For you, who know the fate of men and gods, 


What is, what shall be, shameful would it be 
To know not what is just. 


3. Such a work is all the more necessary because in our day, as in former 
times, there is no lack of men who view this branch of law with contempt as 
having no reality outside of anempty name. On the lips of men quite gen- 


erally is the saying of Euphemus, which Thucydides quotes,! that in the case 
of a king or imperial city nothing is unjust which is expedient. Of like impli- 
cation is the statement that for those whom fortune favours might makes 
right, and that the administration of a state cannot be carried on without 
injustice. 

Furthermore, the controversies which arise between peoples or kings gen- 
erally have Mars as their arbiter. That war is irreconcilable with all law is 
a view held not alone by the ignorant populace; expressions are often let slip 
by well-informed and thoughtful men which lend countenance to such a 
view. Nothing is more common than the assertion of antagonism between 
law and arms. Thus Ennius says: 


Not on grounds of right is battle joined, 
But rather with the sword do men 
Seek to enforce their claims. 


* Extract from the translation of Hugo Grotius’ De Jure Belli ac Pacis Libri Tres published 
in 1925 by the Carnegie Endowment for International Peace in commemoration of the 
tercentenary celebration of the publication of the original edition. 

1 The words are in Book VI [VI. lxxxv]. The same thought is found in Book V [V. lxxxix], 
where the Athenians, who at the time of speaking were very powerful, thus address the 
Melians: ‘According to human standards those arrangements are accounted just which are 
settled when the necessity on both sides is equal; as for the rest, the more powerful do all 
they can, the more weak endure.’ 
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Horace, too, describes the savage temper of Achilles in this wise: 


Laws, he declares, were not for him ordained; 
By dint of arms he claims all for himself. 


Another poet depicts another military leader as commencing war with the 
words: 
Here peace and violated laws I leave behind. 


Antigonus when advanced in years ridiculed a man who brought to him a 
treatise on justice when he was engaged in besieging cities that did not 
belong to him. Marius declared that the din of arms made it impossible for 
him to hear the voice of the laws.'. Even Pompey, whose expression of 
countenance was so mild, dared to say: ‘When I am in arms, am I to think of 
laws?’ ? 

4. Among Christian writers a similar thought finds frequent expression. 
A single quotation from Tertullian may serve in place of many: ‘ Deception, 
harshness, and injustice are the regular business of battles.’ They who so 
think will no doubt wish to confront us with this passage in Comedy: 

These things uncertain should you, by reason’s aid, 
Try to make certain, no more would you gain 
Than if you tried by reason to go mad. 

5. Since our discussion concerning law will have been undertaken in vain 
if there is no law, in order to open the way for a favourable reception of our 
work and at the same time to fortify it against attacks, this very serious 
error must be briefly refuted. In order that we may not be obliged to deal 
with a crowd of opponents, let us assign to them a pleader. And whom 
should we choose in preference to Carneades? For he had attained to so 
perfect a mastery of the peculiar tenet of his Academy that he was able to 
devote the power of his eloquence to the service of falsehood not less readily 
than to that of truth. 

Carneades, then, having undertaken to hold a brief against justice, in 
particular against that phase of justice with which we are concerned, was able 
to muster no argument stronger than this, that, for reasons of expediency, 
men imposed upon themselves laws, which vary according to customs, and 
among the same peoples often undergo changes as times change; moreover 

1In Plutarch Lysander displaying his sword says [A pothegms, Lysander, iii=190 ©]: ‘He 
who is master of this is in the best position to discuss questions relating to boundaries 
between countries.’ 

In the same author Caesar declares [Caesar, xxxv =725 B]: ‘The time for arms is not the 
time for laws.’ 

Similarly Seneca, On Benefits, IV. xxxviii [IV. xxxvii]: ‘At times, especially in time of war, 
kings make many grants with their eyes shut. One just man cannot satisfy so many pas- 
sionate desires of men in arms; no one can at the same time act the part of a good man and 
good commander.’ 

2 This view-point of Pompey in relation to the Mamertines Plutarch expresses thus [Pom- 
pey, X =623 pb]: ‘Will you not stop quoting laws to us who are girt with swords?’ Curtius 
says in Book IX [IX. iv. 7]: ‘Even to such a degree does war reverse the laws of nature.’ 
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that there is no law of nature, because all creatures, men as well as animals, 
are impelled by nature toward ends advantageous to themselves; that, conse- 
quently, there is no justice, or, if such there be, it is supreme folly, since one 
does violence to his own interests if he consults the advantage of others. 

6. What the philosopher here says, and the poet reaffirms in verse, 


And just from unjust Nature cannot know, 


must not for one moment be admitted. Manis, to be sure, an animal, but an 
animal of a superior kind, much farther removed from all other animals 
than the different kinds of animals are from one another; evidence on this 
point may be found in the many traits peculiar to the human species. But 
among the traits characteristic of man is an impelling desire for society, that 
is, for the social life—not of any and every sort, but peaceful, and organized 
according to the measure of his intelligence, with those who are of his own 
kind; this social trend the Stoics called sociableness.! Stated as a universal 
truth, therefore, the assertion that every animal is impelled by nature to 
seek only its own good cannot be conceded. 

7. Some of the other animals, in fact, do in a way restrain the appetency 
for that which is good for themselves alone, to the advantage, now of their 
offspring, now of other animals of the same species.2 This aspect of their 


1 Chrysostom, On Romans, Homily XX XI [Homily V, to chap. i, verse 31]: ‘We men have 
by nature a kind of fellowship with men; why not, when even wild beasts in their relation to 
one another have something similar?’ 

See also the same author, On Ephesians, chap. i [Homily I], where he explains that the 
seeds of virtue have been implanted in us by nature. The emperor Marcus Aurelius, a 
philosopher of parts, said [V. xvi]: ‘It was long ago made clear that we were born for fellow- 
ship. Is it not evident that the lower exist for the sake of the higher, and the higher for one 
another’s sake?’ 

2 There is an old proverb, ‘Dogs do not eat the flesh of dogs’. Says Juvenal [Sat. XV. 
160, 163]: 

Tigress with ravening tigress keeps the peace; 
The wild beast spares its spotted kin. 


There is a fine passage of Philo, in his commentary on the Fifth Commandment, which he 
who will may read in Greek. As it is somewhat long, I shall here quote it only once and in 
Latin [Philo, On the Ten Commandments, xxiii, in English as follows]: 

‘Men, be ye at least imitators of dumb brutes. They, trained through kindness, know 
how to repay in turn. Dogs defend our homes; they even suffer death for their masters, if 
danger has suddenly come upon them. It is said that shepherd dogs go in advance of their 
flocks, fighting till death, if need be, that they may protect the shepherds from hurt. Of 
things disgraceful is not the most disgraceful this, that in return of kindness man should be 
outdone by a dog, the gentlest creature by the most fierce? 

‘But if we fail to draw our proper lesson from the things of earth, let us pass to the realm of 
winged creatures that make voyage through the air, that from them we may learn our duty. 
Aged storks, unable to fly, stay in their nests. Their offspring fly, so to say, over all lands 
and seas, seeking sustenance in all places for their parents; these, in consideration of their 
age, deservedly enjoy quiet, abundance, even comforts. And the younger storks console 
themselves for the irksomeness of their voyaging with the consciousness of their discharge of 
filial duty and the expectation of similar treatment on the part of their offspring, when they 
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behaviour has its origin, we believe, in some extrinsic intelligent principle, 
because with regard to other actions, which involve no more difficulty than 
those referred to, a like degree of intelligence is not manifest in them. The 
same thing must be said of children. In children, even before their training 
has begun, some disposition to do good to others appears, as Plutarch sagely 
observed; thus sympathy for others comes out spontaneously at that age. 
The mature man in fact has knowledge which prompts him to similar actions 
under similar conditions,! together with an impelling desire for society, for 
the gratification of which he alone among animals possesses a special instru- 
ment, speech. He has also been endowed with the faculty of knowing and 
of acting in accordance with general principles. Whatever accords with 
that faculty is not common to all animals, but peculiar to the nature of man. 

8. This maintenance of the social order,? which we have roughly sketched, 
and which is consonant with human intelligence, is the source of law properly 


too have grown old. Thus they pay back, at the time when needed, the debt they owe, 
returning what they have received; for from others they cannot obtain sustenance either at 
the beginning of life, when they are small, or, when they have become old, at life’s end. 
From no other teacher than nature herself have they learned to care for the aged, just as 
they themselves were cared for when they were young. 

‘Should not they who do not take care of their parents have reason to hide themselves for 
very shame when they hear this—they that neglect those whom alone, or above all others, 
they ought to help, especially when by so doing they are not really called upon to give, but 
merely to return what they owe? Children have as their own nothing to which their parents 
do not possess a prior claim; their parents have either given them what they have, or have 
furnished to them the means of acquisition.’ 

In regard to the extraordinary care of doves for their young, see Porphyry, On Abstaining 
from Animal Food, Book III; concerning the regard of the parrot-fish and lizard-fish for their 
kind, see Cassiodorus, [Variae,] XI. xl. 

1 Marcus Aurelius, Book IX [IX. xlii]: ‘Man was born to benefit others’; also [IX. ix]: ‘It 
would be easier to find a thing of earth out of relation with the earth than a human being 
wholly cut off from human kind’. The same author in Book X [X. ii]: ‘That which has the 
use of reason necessarily also craves civic life.’ 

Nicetas of Chonae [On Isaac Angelus, III. ix]: ‘Nature has ingrained in us, and implanted 
in our souls, a feeling for our kin.’ Add what Augustine says, On Christian Doctrine, U1. 
xiv. 

2 Seneca, On Benefits, Book IV, chap. xviii: ‘That the warm feeling of a kindly heart is in 
itself desirable you may know from this, that ingratitude is something which in itself men 
ought to flee from, since nothing so dismembers and destroys the harmonious union of the 
human race as does this fault. Upon what other resource, pray tell, can we rely for safety, 
than mutual aid through reciprocal services? This alone it is, this interchange of kindnesses, 
which makes our life well equipped, and well fortified against sudden attacks. 

‘Imagine ourselves as isolated individuals, what are we? The prey, the victims of brute 
beasts—blood most cheap, and easiest to ravage; for to all other animals strength sufficient 
for their own protection has been given. The beasts that are born to wander and to pass 
segregate lives are provided with weapons; man is girt round about with weakness. Him no 
strength of claws or teeth makes formidable to others. To man [deity] gave two resources, 
reason and society; exposed as he was to danger from all other creatures, these resources 
rendered him the most powerful of all. Thus he who in isolation could not be the equal of 
any creature, is become the master of the world. 
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so called. To this sphere of law belong the abstaining from that which is 
another’s,! the restoration to another of anything of his which we may have, 
together with any gain which we may have received from it; the obligation to 
fulfil promises, the making good of a loss incurred through our fault, and the 
inflicting of penalties upon men according to their deserts. 

9. From this signification of the word law there has flowed another and 
more extended meaning. Since over other animals man has the advantage 
of possessing not only a strong bent towards social life, of which we have 
spoken, but also a power of discrimination which enables him to decide what 
things are agreeable or harmful (as to both things present and things to 
come), and what can lead to either alternative: in such things it is meet for 
the nature of man, within the limitations of human intelligence, to follow the 
direction of a well-tempered judgement, being neither led astray by fear or 
the allurement of immediate pleasure, nor carried away by rash impulse. 
Whatever is clearly at variance with such judgement is understood to be con- 
trary also to the law of nature, that is, to the nature of man. 

10. To this exercise of judgement belongs moreover the rational allot- 
ment ? to each man, or to each social group, of those things which are properly 
theirs, in such a way as to give the preference now to him who is more wise 
over the less wise, now to a kinsman rather than to a stranger, now to a poor 
man rather than to a man of means, as the conduct of each or the nature of 
the thing suggests. Long ago the view came to be held by many, that this 
discriminating allotment is a part of law, properly and strictly so called; 
nevertheless law, properly defined, has a far different nature, because its 
essence lies in leaving to another that which belongs to him, or in fulfilling 
our obligations to him. 

11. What we have been saying would have a degree of validity even if we 
should concede that which cannot be conceded without the utmost wicked- 
ness, that there is no God, or that the affairs of men are of no concern to 
Him. The very opposite of this view has been implanted in us partly by 
reason, partly by unbroken tradition, and confirmed by many proofs as well 
as by miracles attested by all ages. Hence it follows that we must without 
exception render obedience to God as our Creator, to Whom we owe all that 
we are and have; especially since, in manifold ways, He has shown Himself 
supremely good and supremely powerful, so that to those who obey Him He 


‘It was society which gave to man dominion over all other living creatures; man, born for 
the land, society transferred to a sovereignty of a different nature, bidding him exercise 
dominion over the sea also. Society has checked the violence of disease, has provided suc- 
cour for old age, has given comfort against sorrows. It makes us brave because it can be 
invoked against Fortune. Take this away and you will destroy the sense of oneness in the 
human race, by which life is sustained. It is, in fact, taken away, if you shall cause that an 
ungrateful heart is not to be avoided on its own account.’ 

1 Porphyry, On Abstaining from Animal Food, Book III [III. xxvi]: ‘Justice consists in the 
abstaining from what belongs to others, and in doing no harm to those who do no harm.’ 

2 Ambrose treats this subject in his first book On Duties [I. xxx]. 
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is able to give supremely great rewards, even rewards that are eternal, since 
He Himself is eternal. We ought, moreover, to believe that He has willed to 
give rewards, and all the more should we cherish such a belief if He has so 
promised in plain words; that He has done this, we Christians believe, con- 
vinced by the indubitable assurance of testimonies. 

12. Herein, then, is another source of law besides the source in nature, 
that is, the free will of God,! to which beyond all cavil our reason tells us we 
must render obedience. But the law of nature of which we have spoken, 
comprising alike that which relates to the social life of man and that which 
is so called in a larger sense, proceeding as it does from the essential traits 
implanted in man, can nevertheless rightly be attributed to God,? because of 
His having willed that such traits exist in us. In this sense, too, Chrysippus 
and the Stoics used to say that the origin of law should be sought in no other 
source than Jupiter himself; and from the name Jupiter * the Latin word for 
law (tus) was probably derived. 

13. There is an additional consideration in that, by means of the laws 
which He has given, God has made those fundamental traits more manifest, 
even to those who possess feebler reasoning powers; and He has forbidden us 
to yield to impulses drawing us in opposite directions—affecting now our own 
interest, now the interest of others—in an effort to control more effectively 
our more violent impulses and to restrain them within proper limits. 

14. But sacred history, besides enjoining rules of conduct, in no slight 


degree reinforces man’s inclination towards sociableness by teaching that all 
men are sprung from the same first parents. In this sense we can rightly 
affirm also that which Florentinus asserted from another point of view, that 
a blood-relationship has been established among us by nature; consequently 
it is wrong for a man to set a snare for a fellow-man. Among mankind 
generally one’s parents are as it were divinities, and to them is owed an 


1 Hence, in the judgement of Marcus Aurelius, Book IX [IX. i]: ‘He who commits injustice 
is guilty of impiety.’ 

? Chrysostom, On First Corinthians, xi. 3 [Homily X XVI, iii]: ‘When I say nature I mean 
God, for He is the creator of nature.’ Chrysippus in his third book On the Gods [Plutarch, 
On the Contradictions of the Stoics, ix = Morals, 1035 c]: ‘No other beginning or origin of jus- 
tice can be found than in Jupiter and common nature; from that source must the beginning 
be traced when men undertake to treat of good and evil.’ 

3 Unless perhaps it would be more true to say that the Latin word for ‘right’, ius, is 
derived, by process of cutting down, from the word for ‘command’, iusswm, forming ius, 
genetive tusis, just as the word for ‘bone’, os, was shortened from ossum; iusis afterwards 
becoming iuris, as Papirii was formed from Papisti, in regard to which see Cicero, Letters, 
Book IX. xxi [Ad Fam. IX. xxi. 2]. 

‘ Hierocles, in his commentary on the Golden Verse [rather How parents should be treated, 
quoted by Stobaeus, Anthology, tit. xxix. 53], calls parents ‘gods upon earth’; Philo, On the 
Ten Commandments (chap. XXIII], ‘ Visible gods, who imitate the Unbegotten God in giving 
life’. Next after the relationship between God and man comes the relationship between 
parent and child; Jerome, epistle xcii [cxvii. 2]. Parents are the likenesses of gods; Plato, 
Laws, Book XI [XI. 11]. Honour is due to parents as to gods; Aristotle, Nicomachean 
Ethics, Book IX, chap. ii. 
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obedience which, if not unlimited, is nevertheless of an altogether special 
kind. 

15. Again, since it is a rule of the law of nature to abide by pacts (for it 
was necessary that among men there be some method of obligating them- 
selves one to another, and no other natural method can be imagined), out of 
this source the bodies of municipal law have arisen. For those who had 
associated themselves with some group, or had subjected themselves to a 
man or to men, had either expressly promised, or from the nature of the 
transaction must be understood impliedly to have promised, that they would 
conform to that which should have been determined, in the one case by the 
majority, in the other by those upon whom authority had been conferred. 

16. What is said, therefore, in accordance with the view not only of 
Carneades but also of others, that 


Expediency is, as it were, the mother 
Of what is just and fair,! 


is not true, if we wish to speak accurately. For the very nature of man, 
which even if we had no lack of anything would lead us into the mutual 
relations of society, is the mother of the law of nature. But the mother of 
municipal law is that obligation which arises from mutual consent; and since 
this obligation derives its force from the law of nature, nature may be con- 
sidered, so to say, the great-grandmother of municipal law. 


The law of nature nevertheless has the reinforcement of expediency; for 
the Author of nature willed that as individuals we should be weak, and 
should lack many things needed in order to live properly, to the end that we 
might be the more constrained to cultivate the social life. But expediency 
afforded an opportunity also for municipal law, since that kind of association 
of which we have spoken, and subjection to authority, have their roots in 
expediency. From this it follows that those who prescribe laws for others 
in so doing are accustomed to have, or ought to have, some advantage in 
view. 

17. But just as the laws of each state have in view the advantage of that 
state, so by mutual consent it has become possible that certain laws should 
originate as between all states, or a great many states; and it is apparent that 
the laws thus originating had in view the advantage, not of particular states, 
but of the great society of states. And this is what is called the law of 
nations, whenever we distinguish that term from the law of nature. 

This division of law Carneades passed over altogether. For he divided all 
law into the law of nature and the law of particular countries. Nevertheless 
if undertaking to treat of the body of law which is maintained between states 


1 In regard to this passage Acro, or some other ancient interpreter of Horace [Sat. I. iii. 98]: 
‘The poet is writing in opposition to the teachings of the Stoics. He wishes to show that 
justice does not have its origin in nature but is born of expediency.’ For the opposite view 
see Augustine’s argument, On Christian Doctrine, Book III, chap. xiv. 
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—for he added a statement in regard to war and things acquired by means of 
war—he would surely have been obliged to make mention of this law. 

18. Wrongly, moreover, does Carneades ridicule justice as folly. For 
since, by his own admission, the national who in his own country obeys its 
laws is not foolish, even though, out of regard for that law, he may be obliged 
to forgo certain things advantageous for himself, so that nation is not foolish 
which does not press its own advantage to the point of disregarding the laws 
common to nations. The reason in either case is the same. For just as the 
national, who violates the law of his country in order to obtain an immediate 
advantage,! breaks down that by which the advantages of himself and his 
posterity are for all future time assured, so the state which transgresses the 
laws of nature and of nations cuts away also the bulwarks which safeguard 
its own future peace. Even if no advantage were to be contemplated from 
the keeping of the law, it would be a mark of wisdom, not of folly, to allow 
ourselves to be drawn toward that to which we feel that our nature leads. 

19. Wherefore, in general, it is by no means true that 

You must confess that laws were framed 

From fear of the unjust,? 
a thought which in Plato some one explains thus, that laws were invented 
from fear of receiving injury, and that men are constrained by a kind of 
force to cultivate justice. For that relates only to the institutions and laws 
which have been devised to facilitate the enforcement of right; as when 
many persons in themselves weak, in order that they might not be over- 
whelmed by the more powerful, leagued themselves together to establish 
tribunals and by combined force to maintain these, that as a united whole 
they might prevail against those with whom as individuals they could not 
cope. 

And in this sense we may readily admit also the truth of the saying that 
right is that which is acceptable to the stronger; so that we may understand 
that law fails of its outward effect unless it has a sanction behind it. In this 
way Solon accomplished very great results, as he himself used to declare, 

By joining force and law together, 
Under a like bond. 

20. Nevertheless law, even though without a sanction, is not entirely void 
of effect. For justice brings peace of conscience, while injustice causes 
torments and anguish, such as Plato describes, in the breast of tyrants. 

1 This comparison Marcus Aurelius pertinently uses in Book IX [IX. xxiii]: ‘Every act of 
thine that has no relation, direct or indirect, to the common interest, rends thy life and does 
not suffer it to be one; such an act is not less productive of disintegration than he is who 
creates a dissension among a people.’ The same author, Book XI [XI. viii]: ‘A man cut off 
from a single fellow-man cannot but be considered as out of fellowship with the whole human 
race.’ In effect, as the same Antoninus says [VI. liv]: ‘What is advantageous to the swarm 
is advantageous to the bee.’ 

? As Ovid says (Metamorphoses, VIII. 59]: 

Strong is the cause when arms the cause maintain. 
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Justice is approved, and injustice condemned, by the common agreement of 
good men. But, most important of all, in God injustice finds an enemy, jus- 
tice a protector. He reserves His judgements for the life after this, yet in 
such a way that He often causes their effects to become manifest even in this 
life, as history teaches by numerous examples. 

21. Many hold, in fact, that the standard of justice which they insist upon 
in the case of individuals within the state is inapplicable to a nation or the 
ruler of a nation. The reason for the error lies in this, first of all, that in 
respect to law they have in view nothing except the advantage which accrues 
from it, such advantage being apparent in the case of citizens who, taken 
singly, are powerless to protect themselves. But great states, since they 
seem to contain in themselves all things required for the adequate protec- 
tion of life, seem not to have need of that virtue which looks toward the 
outside, and is called justice. 

22. But, not to repeat what I have said, that law is not founded on ex- 
pediency alone, there is no state so powerful that it may not some time need 
the help of others outside itself, either for purposes of trade, or even to ward 
off the forces of many foreign nations united against it. In consequence we 
see that even the most powerful peoples and sovereigns seek alliances, which 
are quite devoid of significance according to the point of view of those who 
confine law within the boundaries of states. Most true is the saying, that 
all things are uncertain the moment men depart from law. 

23. If no association of men can be maintained without law, as Aristotle 
showed by his remarkable illustration drawn from brigands,! surely also that 
association which binds together the human race, or binds many nations 
together, has need of law; this was perceived by him who said that shameful 
deeds ought not to be committed even for the sake of one’s country. Aris- 
totle takes sharply to task ? those who, while unwilling to allow any one to 

1 Chrysostom, On Ephesians, chap. iv [Homily IX, iii]: ‘But how does it happen, some one 
will say, that brigands live on terms of peace? Andwhen? Tellme,I pray. This happens, 
in fact, when they are not acting as brigands; for if, in dividing up their loot, they did not 
observe the precepts of justice and make an equitable apportionment, you would see them 
engaged in strifes and battles among themselves.’ 

Plutarch [Pyrrhus, ix =388 a] quotes the saying of Pyrrhus, that he would leave his king- 
dom to that one of his children who should have the sharpest sword, declaring that this has 
the same implication as the verse of Euripides in the Phoenician Maidens [line 68]: 

That they with gory steel the house divide. 
He adds, moreover, the noble sentiment: ‘So inimical to the social order, and ruthless, is the 
determination to possess more than is one’s own!’ 

Cicero, Letters, XI. xvi [Ad Fam. IX. xvi. 3]: ‘All things are uncertain when one departs 
from law.’ Polybius, Book IV [IV. xxix. 4]: ‘This above all other causes breaks up the 
private organizations of criminals and thieves, that they cease to deal fairly with one an- 
other; in fine, that good faith among them has perished.’ 

2 Plutarch, Agesilaus [xxxvii=617 p]: ‘In their conception of honour the Lacedaemonians 
assign the first place to the advantage of their country; they neither know nor learn any other 


kind of right than that which they think will advance the interests of Sparta.’ 
In regard to the same Lacedaemonians the Athenians declared, in Thucydides, Book V 
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exercise authority over themselves except in accordance with law, yet are 
quite indifferent as to whether foreigners are treated according to law or not. 

24. That same Pompey, whom I just now quoted for the opposite view, 
corrected the statement which a king of Sparta had made, that that state is 
the most fortunate whose boundaries are fixed by spear and sword; he de- 
clared that that state is truly fortunate which has justice for its boundary 
line. On this point he might have invoked the authority of another king of 
Sparta, who gave the preference to justice over bravery in war,‘ using this 
argument, that bravery ought to be directed by a kind of justice, but if all 
men were just they would have no need for bravery in war. 

Bravery itself the Stoics defined as virtue fighting on behalf of equity. 
Themistius in his address to Valens argues with eloquence that kings who 
measure up to the rule of wisdom make account not only of the nation which 
has been committed to them, but of the whole human race, and that they are, 
as he himself says, not friends of the Macedonians alone, or friends of the 
Romans,? but friends of mankind. The name of Minos * became odious to 
future ages for no other reason than this, that he limited his fair-dealing to 
the boundaries of his realm. 

25. Least of all should that be admitted which some people imagine, that 
in war all laws are in abeyance. On the contrary war ought not to be under- 
taken except for the enforcement of rights; when once undertaken, it should 
be carried on only within the bounds of law and good faith. Demosthenes 
well said that war is directed against those who cannot be held in check by 
judicial processes. For judgements are efficacious against those who feel 
that they are too weak to resist; against those who are equally strong, or 
think that they are, wars are undertaken. But in order that wars may be 
justified, they must be carried on with not less scrupulousness than judicial 
processes are wont to be. 

26. Let the laws be silent, then, in the midst of arms, but only the laws of 
the State, those that the courts are concerned with, that are adapted only to 


[V. cv]: ‘In relations with one another and according to their conception of civil rights they 
are most strict in their practice of virtue. But with respect to others, though many con- 
siderations bearing upon the subject might be brought forward, he will state the fact in a 
word who will say that in their view what is agreeable is honourable, what is advantageous 
is just.’ 

1 Hearing that the king of the Persians was called great, Agesilaus remarked: ‘ Wherein is 
he greater than I, if he is not more just?’ The saying is quoted by Plutarch [A pothegms 
Agesilaus, |xiii= Morals, 213 c]. 

2 Marcus Aurelius exceedingly well remarks [VI. xliv]: ‘As Antoninus, my city and country 
are Rome; as a man, the world.’ Porphyry, On Abstaining from Animal Food, Book III 
{III. xxvii]: ‘He who is guided by reason keeps himself blameless in relation to his fellow- 
citizens, likewise also in relation to strangers and men in general; the more submissive to 
reason, the more godlike a man is.’ 

3In regard to Minos there is a verse of an ancient poet: 

Under the yoke of Minos all the island groaned. 
On this point see Cyril, Against Julian, Book VI. 
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a state of peace; not those other laws, which are of perpetual validity and 
suited to all times. It was exceedingly well said by Dion of Prusa, that 
between enemies written laws, that is, laws of particular states, are not in 
force, but that unwritten laws ! are in force, that is, those which nature pre- 
scribes, or the agreement of nations has established. This is set forth by 
that ancient formula of the Romans, ‘I think that those things ought to be 
sought by means of a war that is blameless and righteous.’ 

The ancient Romans, as Varro noted, were slow in undertaking war, and 
permitted themselves no licence in that matter, because they held the view 
that a war ought not to be waged except when free from reproach. Camillus 
said that wars should be carried on justly no less than bravely; Scipio Afri- 
canus, that the Roman people commenced and ended wars justly. In an- 
other passage you may read: ‘War has its laws no less than peace.’ Still 
another writer admires Fabricius as a great man who maintained his probity 
in war—a thing most difficult—and believed that even in relation to an 
enemy there is such a thing as wrongdoing. 

27. The historians in many a passage reveal how great in war is the influ- 
ence of the consciousness that one has justice on his side;? they often at- 
tribute victory chiefly to this cause. Hence the proverbs, that a soldier’s 
strength is broken or increased by his cause; that he who has taken up arms 
unjustly rarely comes back in safety; that hope is the comrade of a good 
cause; and others of the same purport. 

! Thus King Alphonse, being asked whether he owed a greater debt to books or to arms, 
said that from books he had learned both the practice and laws of arms. Plutarch [Camillus, 
x = 134 B]: ‘Among good men certain laws even of war are recognized, and a victory ought 
not to be striven for in such a way as not to spurn an advantage arising from wicked and 
impious actions.’ 

2 Pompey well says in Appian [Civil Wars, II. viii. 51]: ‘We ought to trust in the gods and 
in the cause of a war which has been undertaken with the honourable and just purpose of 
defending the institutions of our country.’ In the same author Cassius [Civil Wars, IV. 
xii. 97]: ‘In wars the greatest hope lies in the justice of the cause.’ Josephus, Antiquities of 
the Jews, Book XV [XV. v. 3]: ‘God is with those who have right on their side.’ 

Procopius has a number of passages of similar import. One is in the speech of Belisarius, 
after he had started on his expedition to Africa [Vandalic War, I. xii. 21]: ‘Bravery is not 
going to give the victory, unless it has justice as a fellow-soldier.’ Another is in the speech 
of the same general before the battle not far from Carthage [I. xii. 19]. A third is in the 
address of the Lombards to the Herulians, where the following words, as corrected by me, 
are found [Gothic War, II. xiv]: ‘We call to witness God, the slightest manifestation of whose 
power is equal to all human strength. He, as may well be believed, making account of the 
causes of war, will give to each side the outcome of battle which each deserves.’ This saying 
was soon afterward confirmed by a wonderful occurrence. 

In the same author Totila thus addresses the Goths [Gothic War, III. viii]: ‘It cannot, it 
cannot happen, I say, that they who resort to violence and injustice can win renown in 
fighting; but as the life of each is, such the fortune of war that falls to his lot.’ Soon after the 
taking of Rome Totila made another speech bearing on the same point [Gothic War, III. 
xxi]. 

ies Book II [Histories, II. i]: ‘Injustice and forgetfulness of God are to be shunned 
always, and are harmful, above all, in war and in time of battle.’ This statement he else- 
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No one ought to be disturbed, furthermore, by the successful outcome of 
unjust enterprises. For it is enough that the fairness of the cause exert a 
certain influence, even a strong influence upon actions, although the effect 
of that influence, as happens in human affairs, is often nullified by the inter- 
ference of other causes. Even for winning friendships, of which for many 
reasons nations as well as individuals have need, a reputation for having 
undertaken war not rashly nor unjustly, and of having waged it in a manner 
above reproach, is exceedingly efficacious. No one readily allies himself with 
those in whom he believes that there is only a slight regard for law, for the 
right, and for good faith. 

28. Fully convinced, by the considerations which I have advanced, that 
there is a common law among nations, which is valid alike for war and in 
war, I have had many and weighty reasons for undertaking to write upon 
this subject. Throughout the Christian world I observed a lack of restraint 
in relation to war, such as even barbarous races should be ashamed of; I 
observed that men rush to arms for slight causes, or no cause at all, and that 
when arms have once been taken up there is no longer any respect for law, 
divine or human; it is as if, in accordance with a general decree, frenzy had 
openly been let loose for the committing of all crimes. 

29. Confronted with such utter ruthlessness many men, who are the very 
furthest from being bad men, have come to the point of forbidding all use of 
arms to the Christian,! whose rule of conduct above everything else com- 
prises the duty of loving all men. To this opinion sometimes John Ferus 
and my fellow-countryman Erasmus seem to incline, men who have the 
utmost devotion to peace in both Church and State; but their purpose, as I 
take it, is, when things have gone in one direction, to force them in the op- 
posite direction, as we are accustomed to do, that they may come back to a 
true middle ground. But the very effort of pressing too hard in the opposite 
direction is often so far from being helpful that it does harm, because in such 
arguments the detection of what is extreme is easy, and results in weakening 
the influence of other statements which are well within the bounds of truth. 
For both extremes therefore a remedy must be found, that men may not 
believe either that nothing is allowable, or that everything is. 

30. At the same time through devotion to study in private life I have 
wished—as the only course now open to me, undeservedly forced out from my 


where proves by the notable illustrations of Darius, Xerxes, and the Athenians in Sicily 
[Histories, II. v]. See also the speech of Crispinus to the people of Aquileia, in Herodian, 
Book VIII [Histories, VIII. vil. 

In Thucydides, Book VII [VII. xviii], we find the Lacedaemonians reckoning the disasters 
which they had suffered in Pylus and elsewhere as due to themselves, because they had 
refused a settlement by arbitration which had been offered them. But as afterward the 
Athenians, having committed many wicked deeds, refused arbitration, a hope of greater 
success in their operations revived in the Lacedaemonians. 

1 Tertullian, On the Resurrection of the Flesh {[chap. xvi]: ‘The sword which has become 
blood-stained honourably in war, and has thus been employed in man-killing of a better sort.’ 
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native land, which had been graced by so many of my labours—to contribute 
somewhat to the philosophy of the law, which previously, in public service, 
I practised with the utmost degree of probity of which I was capable. Many 
heretofore have purposed to give to this subject a well-ordered presentation; 
no one has succeeded. And in fact such a result cannot be accomplished 
unless—a point which until now has not been sufficiently kept in view—those 
elements which come from positive law are properly separated from those 
which arise from nature. For the principles of the law of nature, since they 
are always the same, can easily be brought into a systematic form; but the 
elements of positive law, since they often undergo change and are different 
in different places, are outside the domain of systematic treatment, just as 
other notions of particular things are. 

31. If now those who have consecrated themselves to true justice should 
undertake to treat the parts of the natural and unchangeable philosophy of 
law, after having removed all that has its origin in the free will of man; if one, 
for example, should treat legislation, another taxation, another the adminis- 
tration of justice, another the determination of motives, another the proving 
of facts, then by assembling all these parts a body of jurisprudence could be 
made up. 

32. What procedure we think should be followed we have shown by deed 
rather than by words in this work, which treats by far the noblest part of 
jurisprudence. 

33. In the first book, having by way of introduction spoken of the origin 
of law, we have examined the general question, whether there is any such 
thing as a lawful war; then, in order to determine the differences between 
public war and private war, we found it necessary to explain the nature of 
sovereignty—what nations, what kings possess complete sovereignty; who 
possess sovereignty only in part, who with right of alienation, who otherwise; 
then it was necessary to speak also concerning the duty of subjects to their 
superiors. 

34. The second book, having for its object to set forth all the causes from 
which war can arise, undertakes to explain fully what things are held in 
common, what may be owned in severalty; what rights persons have over 
persons, what obligation arises from ownership; what is the rule governing 
royal successions; what right is established by a pact or a contract; what is 
the force of treaties of alliance; what of an oath private or public, and how it 
is necessary to interpret these; what is due in reparation for damage done; 
in what the inviolability of ambassadors consist; what law controls the burial 
of the dead, and what is the nature of punishments. 

35. The third book has for its subject, first, what is permissible in war. 
Having distinguished that which is done with impunity, or even that which 
among foreign peoples is defended as lawful, from that which actually is free 
from fault, it proceeds to the different kinds of peace, and all compacts 
relating to war. 
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36. The undertaking seemed to me all the more worth while because, as I 
have said, no one has dealt with the subject-matter as a whole, and those 
who have treated portions of it have done so in a way to leave much to the 
labours of others. Of the ancient philosophers nothing in this field remains; 
either of the Greeks, among whom Aristotle had composed a book with the 
title Rights of War, or—what was especially to be desired—of those who gave 
their allegiance to the young Christianity. Even the books of the ancient 
Romans on fetial law have transmitted to us nothing of themselves except 
the title. Those who have made collections of the cases which are called 
‘cases of conscience’ have merely written chapters on war, promises, oaths, 
and reprisals, just as on other subjects. 

37. I have seen also special books on the law of war, some by theologians, 
as Franciscus de Victoria, Henry of Gorkum, William Matthaei;'! others by 
doctors of law, as John Lupus, Francis Arias, Giovanni da Legnano, Martin 
of Lodi. All of these, however, have said next to nothing upon a most fertile 
subject; most of them have done their work without system, and in such a 
way as to intermingle and utterly confuse what belongs to the law of nature, 
to divine law, to the law of nations, to civil law, and to the body of law which 
is found in the canons. 

38. What all these writers especially lacked, the illumination of history, 
the very learned Faur undertook to supply in some chapters of his Semestria, 
but in a manner limited by the scope of his own work, and only through the 
citation of authorities. The same thing was attempted on a larger scale, and 
by referring a great number of examples to some general statements, by 
Balthazar Ayala; and still more fully, by Alberico Gentili. Knowing that 
others can derive profit from Gentili’s painstaking, as I acknowledge that I 
have, I leave it to his readers to pass judgement on the shortcomings of his 
work as regards method of exposition, arrangement of matter, delimitation 
of inquiries, and distinctions between the various kinds of law. This only I 
shall say, that in treating controversial questions it is his frequent practice 
to base his conclusions on a few examples, which are not in all cases 
worthy of approval, or even to follow the opinions of modern jurists, 
formulated in arguments of which not a few were accommodated to the 
special interests of clients, not to the nature of that which is equitable 
and upright. 

The causes which determine the characterization of a war as lawful or 
unlawful Ayala did not touch upon. Gentili outlined certain general 
classes, in the manner which seemed to him best; but he did not so much 
as refer to many topics which have come up in notable and frequent con- 
troversies. 

39. We have taken all pains that nothing of this sort escape us; and we 
have also indicated the sources from which conclusions are drawn, whence 
it would be an easy matter to verify them, even if any point has been 

1 To these add the work of John of Cartagena, published at Rome in 1609. 


220 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


omitted by us. It remains to explain briefly with what helps, and with 
what care, I have attacked this task. 

First of all, I have made it my concern to refer the proofs of things touching 
the law of nature to certain fundamental conceptions which are beyond 
question, so that no one can deny them without doing violence to himself. 
For the principles of that law, if only you pay strict heed to them, are in 
themselves manifest and clear, almost as evident as are those things which 
we perceive by the external senses; and the senses do not err if the organs of 
perception are properly formed and if the other conditions requisite to per- 
ception are present. Thus in his Phoenician Maidens Euripides represents 
Polynices, whose cause he makes out to have been manifestly just, as speak- 
ing thus: 

Mother, these words, that I have uttered, are not 

Inwrapped with indirection, but, firmly based 

On rules of justice and of good, are plain 

Alike to simple and to wise.! 
The poet adds immediately a judgement of the chorus, made up of women, 
and barbarian women at that, approving these words. 

49. In order to prove the existence of this law of nature, I have, further- 
more, availed myself of the testimony of philosophers,’ historians, poets, 
finally also of orators. Not that confidence is to be reposed in them without 
discrimination; for they were accustomed to serve the interests of their sect, 
their subject, or their cause. But when many at different times, and in 
different places, affirm the same thing as certain, that ought to be referred to 
a universal cause; and this cause, in the lines of inquiry which we are follow- 
ing, must be either a correct conclusion drawn from the principles of nature, 
or common consent. The former points to the law of nature; the latter, to 
the law of nations. 

The distinction between these kinds of law is not to be drawn from the 
testimonies themselves (for writers everywhere confuse the terms law of 
nature and law of nations), but from the character of the matter. For 
whatever cannot be deduced from certain principles by a sure process of 
reasoning, and yet is clearly observed everywhere, must have its origin in the 
free will of man. 

41. These two kinds of law, therefore, I have always particularly sought to 
distinguish from each other and from municipal law. Furthermore, in the 
law of nations I have distinguished between that which is truly and in all 
respects law, and that which produces merely a kind of outward effect simu- 

1 The same Euripides represents Hermione as saying to Andromache [Andromache, 243): 

Not under laws barbaric do men live 
In this our city; 
and Andromache as answering [ibid., 244): 
What there is base, here too not blameless is. 

2 Why should not one avail himself of the testimony of the philosophers, when Alexander 
Severus constantly read Cicero On the Commonwealth and On Duties? [Lampridius, Alez- 
ander Severus, xxx. 2.] 
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lating that primitive law, as, for example, the prohibition to resist by force, 
or even the duty of defence in any place by public force, in order to secure 
some advantage, or for the avoidance of serious disadvantages. How neces- 
sary it is, in many cases, to observe this distinction, will become apparent in 
the course of our work. 

With not less pains we have separated those things which are strictly and 
properly legal, out of which the obligation of restitution arises, from those 
things which are called legal because any other classification of them conflicts 
with some other stated rule of right reason. In regard to this distinction of 
law we have already said something above. 

42. Among the philosophers Aristotle deservedly holds the foremost place, 
whether you take into account his order of treatment, or the subtlety of his 
distinctions, or the weight of his reasons. Would that this pre-eminence had 
not, for some centuries back, been turned into a tyranny, so that Truth, to 
whom Aristotle devoted faithful service, was by no instrumentality more 
repressed than by Aristotle’s name! 

For my part, both here and elsewhere I avail myself of the liberty of the 
early Christians, who had sworn allegiance to the sect of no one of the philos- 
ophers, not because they were in agreement with those who said that nothing 
ean be known—than which nothing is more foolish—but because they 
thought that there was no philosophic sect whose vision had compassed all 
truth, and none which had not perceived some aspect of truth. Thus they 
believed that to gather up into a whole the truth which was scattered among 


the different philosophers ! and dispersed among the sects, was in reality to 
establish a body of teaching truly Christian. 

43. Among other things—to mention in passing a point not foreign to my 
subject—it seems to me that not without reason some of the Platonists and 
early Christians ? departed from the teachings of Aristotle in this, that he 


1 The words are those of Lactantius, Divine Institutes, Book VI, chap. ix [VII. vii. 4]. 

Justin, First Apology [Second Apology, chap. xiii]: ‘Not because the teachings of Plato are 
altogether different from the teachings of Christ, but because they do not completely 
harmonize, as the teachings of others do not—for example, those of the Stoics, the poets, and 
the writers of history. For each one of these spoke rightly in part, in accordance with the 
reason which had been implanted in him, perceiving what was consistent therewith.’ 

Tertullian [On the Soul, xx]: ‘Seneca often on our side’; but the same writer also warns us 
[An Answer to the Jews, ix] that the entire body of spiritual teachings was to be found in no 
man save Christ alone. 

Augustine, Letters, ccii [xci. 3]: ‘The rules of conduct which Cicero and other philosophers 
recommend are being taught and learned in the churches that are increasing all over the 
world.’ On this point, if time is available, consult the same Augustine in regard to the 
Platonists, who, he says, with changes in regard to a few matters can be Christians; Letters, 
lvi [exviii. 21]; On the True Religion, chap. iii, and Confessions, Book VII, chap. ix, and Book 
VIII, chap. ii. 

* Lactantius treats this subject at length in the /nstitutes, Book VI, chaps. xv, xvi, xvii. 
Says Cassiodorus [De Amicitia, chapter entitled Quod affectus sine consensu non multum 
prosit vel obsit]: ‘It is advantageous or harmful to be moved not by feelings, but in accordance 
with feelings.’ 
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considered the very nature of virtue as a mean in passions and actions. 
That principle, once adopted, led him to unite distinct virtues, as generosity 
and frugality, into one; to assign to truth extremes between which, on any 
fair premise, there is no possible co-ordination, boastfulness, and dissimula- 
tion; and to apply the designation of vice to certain things which either do 
not exist, or are not in themselves vices, such as contempt for pleasure and 
for honours, and freedom from anger against men. 

44. That this basic principle, when broadly stated, is unsound, becomes 
clear even from the case of justice. For, being unable to find in passions and 
acts resulting therefrom the too much and the too little opposed to that 
virtue, Aristotle sought each extreme in the things themselves with which 
justice is concerned. Now in the first place this is simply to leap from one 
class of things over into another class, a fault which he rightly censures in 
others; then, for a person to accept less than belongs to him may in fact 
under unusual conditions constitute a fault, in view of that which, according 
to the circumstances, he owes to himself and to those dependent on him; but 
in any case the act cannot be at variance with justice, the essence of which 
lies in abstaining from that which belongs to another. 

By equally faulty reasoning Aristotle tries to make out that adultery com- 
mitted in a burst of passion, or a murder due to anger, is not properly an 
injustice. Whereas nevertheless injustice has no other essential quality than 
the unlawful seizure of that which belongs to another; and it does not matter 
whether injustice arises from avarice, from lust, from anger, or from ill- 
advised compassion; or from an overmastering desire to achieve eminence, 
out of which instances of the gravest injustice constantly arise. For to dis- 
parage such incitements, with the sole purpose in view that human society 
may not receive injury, is in truth the concern of justice. 

45. To return to the point whence I started, the truth is that some virtues 
do tend to keep passions under control; but that is not because such control 
is a proper and essential characteristic of every virtue. Rather it is because 
right reason, which virtue everywhere follows, in some things prescribes the 
pursuing of a middle course,! in others stimulates to the utmost degree. We 
cannot, for example, worship God too much; for superstition errs not by wor- 
shipping God too much, but by worshipping in a perverse way. Neither can 
we too much seek after the blessings that shall abide for ever, nor fear too 
much the everlasting evils, nor have too great hatred for sin. 

With truth therefore was it said by Aulus Gellius, that there are some 
things of which the extent is limited by no boundaries—the greater, the more 

1 Agathias, Book V, in a speech of Belisarius [Histories, V. xviii]: ‘Of the emotions of the 
soul those ought in every case to be seized in which there is found, pure and unmixed, an 
impulse in harmony with the requirements of duty and worthy to be chosen. Those 
emotions, however, which have a trend and inclination toward evil, are not to be utilized in 
all cases, but only so far as they contribute to our advantage. That good judgement is a 


blessing pure and unmixed no one would deny. In anger the element of energy is praise- 
worthy, but what exceeds the proper limit is to be avoided, as involving disadvantage.’ 
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ample they are, the more excellent. Lactantius, having discussed the pas- 
sions at great length, says: 

‘The method of wisdom consists in controlling not the passions, but their 
causes, since they are stirred from without. And putting a check upon the 
passions themselves ought not to be the chief concern, because they may be 
feeble in the greatest crime, and very violent without leading to crime.’ 

Our purpose is to make much account of Aristotle, but reserving in regard 
to him the same liberty which he, in his devotion to truth, allowed himself 
with respect to his teachers. 

46. History in relation to our subject is useful in two ways: it supplies both 
illustrations and judgements. The illustrations have greater weight in pro- 
portion as they are taken from better times and better peoples; thus we have 
preferred ancient examples, Greek and Roman, tothe rest. And judgements 
are not to be slighted, especially when they are in agreement with one 
another; for by such statements the existence of the law of nature, as we 
have said, is in a measure proved, and by no other means, in fact, is it pos- 
sible to establish the law of nations. 

47. The views of poets and of orators do not have so great weight; and we 
make frequent use of them not so much for the purpose of gaining acceptance 
by that means for our argument, as of adding, from their words, some em- 
bellishment to that which we wished to say. 

48. I frequently appeal to the authority of the books which men inspired 
by God have either written or approved, nevertheless with a distinction 
between the Old Testament and the New. ‘There are some who urge that the 
Old Testament sets forth the law of nature. Without doubt they are in 
error, for many of its rules come from the free will of God. And yet this is 
never in conflict with the true law of nature; and up to this point the Old 
Testament can be used as a source of the law of nature, provided we carefully 
distinguish between the law of God, which God sometimes executes through 
men, and the law of men in their relations with one another. 

This error we have, so far as possible, avoided, and also another opposed 
to it, which supposes that after the coming of the New Testament the Old 
Testament in this respect was no longer of use. We believe the contrary, 
partly for the reasons which we have already given, partly because the 
character of the New Testament is such that in its teachings respecting the 
moral virtues it enjoins the same as the Old Testament or even enjoins greater 
precepts. In this way we see that the early Christian writers used the wit- 
nesses of the Old Testament. 

49. The Hebrew writers,’ moreover, most of all those who have thoroughly 
understood the speech and customs of their people, are able to contribute not 
a little to our understanding of the thought of the books which belong to the 
Old Testament. 


1 This was perceived by Cassian [Cassiodorus] as shown by his Institute of Holy Writ 
[Preface]. 
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50. The New Testament I use in order to explain—and this cannot be 
learned from any other source—what is permissible to Christians. This, 
however—contrary to the practice of most men—I have distinguished from 
the law of nature, considering it as certain that in that most holy law a greater 
degree of moral perfection is enjoined upon us than the law of nature, alone 
and by itself, would require. And nevertheless I have not omitted to note 
the things that are recommended to us rather than enjoined, that we may 
know that, while the turning aside from what has been enjoined is wrong 
and involves the risk of punishment, a striving for the highest excellence 
implies a noble purpose and will not fail of its reward. 

51. The authentic synodical canons are collections embodying the general 
principles of divine law as applied to cases which come up; they either show 
what the divine law enjoins, or urge us to that which God would fain per- 
suade. And this truly is the mission of the Christian Church, to transmit 
those things which were transmitted to it by God, and in the way in which 
they were transmitted. 

Furthermore customs which were current, or were considered praise- 
worthy, among the early Christians and those who rose to the measure of so 
great a name, deservedly have the force of canons. 

Next after these comes the authority of those who, each in his own time, 
have been distinguished among Christians for their piety and learning, and 
have not been charged with any serious error; for what these declare with 
great positiveness, and as if definitely ascertained, ought to have no slight 
weight for the interpretation of passages in Holy Writ which seem obscure. 
Their authority is the greater the more there are of them in agreement, and 
as we approach nearer to the times of pristine purity, when neither desire for 
domination nor any conspiracy of interests had as yet been able to corrupt 
the primitive truth. 

52. The Schoolmen, who succeeded these writers, often show how strong 
they are in natural ability. But their lot was cast in an unhappy age, which 
was ignorant of the liberal arts; wherefore it is less to be wondered at if 
among many things worthy of praise there are also some things which we 
should receive with indulgence. Nevertheless when the Schoolmen agree 
on a point of morals, it rarely happens that they are wrong, since they are 
especially keen in seeing what may be open to criticism in the statements of 
others. And yet in the very ardour of their defence of themselves against 
opposing views, they furnish a praiseworthy example of moderation; they 
contend with one another by means of arguments—not, in accordance with 
the practice which has lately begun to disgrace the calling of letters, with 
personal abuse, base offspring of a spirit lacking self-mastery. 

53. Of those who profess knowledge of the Roman law there are three 
classes. 

The first consists of those whose work appears in the Pandects, the Codes 
of Theodosius and Justinian, and the Imperial Constitutions called Novellae. 
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To the second class belong the successors of Irnerius, that is Accursius, 
Bartolus, and so many other names of those who long ruled the bar. 

The third class comprises those who have combined the study of classical 
literature with that of law. 

To the first class I attribute great weight. For they frequently give the 
very best reasons in order to establish what belongs to the law of nature, and 
they often furnish evidence in favour of this law and of the law of nations. 
Nevertheless they, no less than the others, often confuse these terms, fre- 
quently calling that the law of nations which is only the law of certain peo- 
ples, and that, too, not as established by assent, but perchance taken over 
through imitation of others or by pure accident. But those provisions which 
really belong to the law of nations they often treat, without distinction or 
discrimination, along with those which belong to the Roman law, as may be 
seen by reference to the title On Captives and Postliminy. We have, there- 
fore, endeavoured to distinguish these two types from each other. 

54. The second class, paying no heed to the divine law or to ancient his- 
tory, sought to adjust all controversies of kings and peoples by application 
of the laws of the Romans, with occasional use of the canons. But in the 
case of these men also the unfortunate condition of their times was frequently 
a handicap which prevented their complete understanding of those laws, 
though, for the rest, they were skilful enough in tracing out the nature of 
that which is fair and good. ‘The result is that while they are often very 
successful in establishing the basis of law, they are at the same time bad 
interpreters of existing law. But they are to be listened to with the utmost 
attention when they bear witness to the existence of the usage which consti- 
tutes the law of nations in our day. 

55. The masters of the third class, who confine themselves within the 
limits of the Roman law and deal either not at all, or only slightly, with the 
common law of nations, are of hardly any use in relation to our subject. 
They combine the subtlety of the Schoolmen with a knowledge of laws and 
of canons; and in fact two of them, the Spaniards Covarruvias and Vasquez, 
did not refrain from treating the controversies of peoples and kings, the latter 
with great freedom, the former with more restraint and not without precision 
of judgement. 

The French have tried rather to introduce history into their study of laws. 
Among them Bodin and Hotman have gained a great name, the former by 
an extensive treatise, the latter by separate questions; their statements and 
lines of reasoning will frequently supply us with material in searching out the 
truth. 

56. In my work as a whole I have, above all else, aimed at three things: to 
make the reasons for my conclusions as evident as possible; to set forth in a 
definite order the matters which needed to be treated; and to distinguish 
clearly between things which seemed to be the same and were not. 

57. I have refrained from discussing topics which belong to another sub- 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ject, such as those that teach what may be advantageous in practice. For 
such topics have their own special field, that of politics, which Aristotle 
rightly treats by itself, without introducing extraneous matter into it. 
Bodin, on the contrary, mixed up politics with the body of law with which 
we are concerned. In some places nevertheless I have made mention of that 
which is expedient, but only in passing, and in order to distinguish it more 
clearly from what is lawful. 

58. If any one thinks that I have had in view any controversies of our 
own times, either those that have arisen or those which can be foreseen 
as likely to arise, he will do me an injustice. With all truthfulness I aver 
that, just as mathematicians treat their figures as abstracted from bodies, 
so in treating law I have withdrawn my mind from every particular fact. 

59. As regards manner of expression, I wished not to disgust the reader, 
whose interests I continually had in mind, by adding prolixity of words to 
the multiplicity of matters needing to be treated. I have therefore followed, 
so far as I could, a mode of speaking at the same time concise and suitable for 
exposition, in order that those who deal with public affairs may have, as it 
were, in a single view both the kinds of controversies which are wont to arise 
and the principles by reference to which they may be decided. These points 
being known, it will be easy to adapt one’s argument to the matter at issue, 
and expand it at one’s pleasure. 

60. I have now and then quoted the very words of ancient writers, where 
they seemed to carry weight or to have unusual charm of expression. This 
I have occasionally done even in the case of Greek writers, but as a rule only 
when the passage was brief, or such that I dared not hope that I could bring 
out the beauty of it in a Latin version. Nevertheless in all cases I have 
added a Latin translation for the convenience of those who have not learned 
Greek.! 

61. I beg and adjure all those into whose hands this work shall come, that 
they assume toward me the same liberty which I have assumed in passing 
upon the opinions and writings of others. They who shall find me in error 
will not be more quick to advise me than I to avail myself of their advice. 

And now if anything has here been said by me inconsistent with piety, 
with good morals, with Holy Writ, with the concord of the Christian Church, 
or with any aspect of truth, let it be as if unsaid. 


1([The English translation, of course, follows Grotius’ Latin version, which sometimes 
differs from the original Greek.] 


THE FREE SEA—PRODUCE THE EVIDENCE! 


By T. Baty, LL.D., D.C.L. 


Associate of the Institut de Droit International 


Two subjects of high importance have recently claimed general attention. 
Thirty years ago everyone would have said they were settled. Now they 
are again in the melting-pot. And both concern that all-important matter— 
the freedom of the sea. Both are in dire confusion because assertion has 
been mistaken for proof. 


I. THE MARGINAL SEA 


In the current Revue de Droit International is a profoundly disturbing 
article by Professor Herbert W. Briggs, on the United States Anti-Smuggling 
Act of 1935.! In itself, the Act is not disturbing, although, if taken literally, 
it assumes to interfere with foreigners on foreign vessels bound for foreign 
ports and far out at sea. Many nations have adopted such legislation in the 
past, couched in wide terms, but never intended to apply to anything but 
matters within their own domestic jurisdiction. For instance, in Mortensen 
v. Peters,? a British Act of Parliament, expressed in general terms, was 
promptly repudiated by the Government in so far as it was applied by the 
courts to justify interference with foreign vessels beyond the three-mile 
limit. So long as the American statute should be applied with equal regard 
for the freedom of the high seas—as it may fairly be supposed it will be, by 
so devoted an adherent to that great principle as America—there is no reason 
for alarm. 

What is alarming is that so very learned and open-minded a jurist as 
Professor Briggs* should come forward to justify its unrestricted operation. 
He is prepared to allow drastic interference on the part of the United States 
with foreign vessels, bound for foreign ports, for nearly one hundred miles 
from the American shore and his only restriction is, that interference must 
be ‘‘reasonable.” 

This is no restriction at all against a powerful state: a powerful state will 
always uphold its interferences as ‘‘reasonable” ones. To check its natural 
tendency to carry out its own ideas of what is reasonable, we require some- 
thing a great deal more concrete. Although the statute under consideration 
limits its operation to a range of somewhat under a hundred miles, there is no 
logical reason why the principle should not be extended all over the globe— 


1“Tes Btats-Unis et la Loi de 1935 sur la Contrebande,” Revue de Droit International et de 
Législation Comparée, Vol. 20 (1939), No. 2, pp. 217-255. 

2 (1906) 14 Scots Law Times 227. 

3 And the same retrogressive tendency is apparent in the comments of Professors P. M. 
Brown and C. G. Fenwick in this Journat, Vol. 34 (January, 1940), pp. 112, 116. 
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and the free sea will be gone. Under the specious name of “protective 
jurisdiction,” we shall be back in the era of the assertion of individual rights 
over vast zones of ocean. 

Now, this is a thing which it is worth while trying to prevent. Therefore 
it is worth while to subject Professor Briggs’ argument to some examination, 
and particularly to investigate on what evidence it rests. Not that it is a 
new contention, but that it affords so striking an illustration of the modern 
tendency to accept innovations without realizing that they are innovations, 
and without the slightest reference to evidence or practice. For example, 
the pretensions of Russia in the war of 1904 to sink neutral vessels were 
supported simply by citations of what other nations seemed to be prepared 
to do—never by any reference to what they had actually done. The great 
argument in favor of subjecting foreign vessels to ‘‘reasonable”’ interference 
on the high seas is, similarly, drawn from the fulminations of various coun- 
tries, without regard to whether these fulminations have ever been put into 
effect, or even to collecting any statistics on the subject. It is simply as- 
serted in a sweeping way that these threats furnish a precedent and an 
excuse for denying the freedom of the seas, without the burdensome necessity 
of showing whether, how far, and how long ago, they were ever put in force. 

Even if they had been, a great principle like that of the freedom of the seas 
is not to be whittled away by a few obscure instances. A catena of writers, 
whom Professor Briggs quotes, have indeed assumed that some such in- 
stances can be adduced, and have countered them by the so-called ‘ per- 
missive” theory: that is, other states are supposed to have tolerated out of 
friendiiness occasional interferences without admitting their legality. It 
should surely be obvious that friendly toleration of this kind, sporadic and 
unreported, could never avail to create a wide and general right. Yet 
Profcssor Briggs and those whose views he represents, are certain that it 
does. 

The ‘“‘Hovering Acts” of Britain and the United States constitute, in fact, 
the sole substantial ground on which the novel pretensions are based. These 
British Acts were subjected to a close examination by the late Lord Russeil 
of Killowen (then Sir Charles Russell) in the course of the Behring Sea (Fur 
Seals) Arbitration, and the examination showed that they could never be 
relied on for that purpose. In an article which the present writer was 
allowed to contribute to this JouRNAL in 1928,‘ the whole of the asserted 
grounds for permitting interference with alien vessels beyond the three-mile 
limit were analyzed and tabulated; and anyone who peruses them will admit 
them to be exceedingly thin. On the other hand, the necessity of preserving 
the seas free from the irritating supervision of zealous tide-waiters ought 
to be present to the mind of every American citizen. 

Lord Russell was Attorney-General of Great Britain when he represented 
that country in the Fur Seals Arbitration. He had all the means of knowl- 

4 This JoURNAL, Vol. 22 (1928), No. 3, p. 503. 
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edge at his disposal, and he declared flatly that there had been no seizure at 
all ‘‘in recent years that I have been able to trace, outside the territorial 
limits.” ‘‘It would be exceedingly difficult,” he added, ‘‘to justify a seizure 
under a municipal statute outside the limits of territory.””> Health is of 
more value than cash; yet Lord Russell declared that the British Quarantine 
Acts cannot be enforced unless the ship concerned comes into a British port. 
The Privy Council was of opinion that forcible interference with her at sea 
would be ‘‘unnecessary and illegal.”” The asserted general desire to recog- 
nize a vague and ambiguous right of patrol and seizure is no more capable 
of making law for the world than was the general desire to abolish privateer- 
ing. So long as even a small minority of states are (as Professor Jesse Reeves 
admits in a passage cited by Dr. Briggs) against the new idea, it cannot be 
considered to constitute a bindingrule. The only case in which these extraor- 
dinary claims have been put into force under the Anti-Smuggling Act is 
that of the British Miserenko (American-owned). The Mexican Molokai 
and the Norwegian Retdun were seized in port, the British Popocatapetl and 
Pronto within treaty limits. Dr. Briggs doubts the decision in the Miserenko. 
A state may act very unjustly without demur within its own ports or in the 
exercise of its treaty rights—but that has nothing to do with the flat assump- 
tion of control over the high seas. (In point of fact, the Molokai was 
restored, and so was the Reidun.) 

We do not seem to have advanced much further in the matter of the free 
sea since the year 1739. The author of a pamphlet published by “‘T. Cooper 
at the Globe” in that year (‘‘Considerations . . . in a Letter to an M.P.’’) 
remarks on Spanish pretensions: ‘‘They claim a right of stopping and 
searching our ships, on the high seas, or near their own coasts; which claim of 
theirs is . . . directly repugnant to the Law of Nations, to the rights of our 
Crown, and the freedom of our navigation. If therefore we clearly affirm,”’ 
he goes on, ‘‘that they have no such rights . . . that we have a liberty to 
sail as nigh to their coasts as the course of our voyage, the convenience of the 
winds and tides, and other circumstances of navigation may require; that, in 
pursuing that course, our ships are not to be searched or stopt on any 
account .. .”” wemay make asecure peace. “Butif ... we admit of any 
limits, within which a search may be made on any pretence, we have yielded 
every thing, we have no security, all will be subject to dispute and chicane. 

.’ This does not look as if the world was accustomed to ‘‘zones of pro- 
tection” 202 years ago. On the contrary, the author invokes ‘“‘The Law of 
Nations, which establishes a freedom of navigation to all, and considers the 
sea as an universal benefit, not a particular property or dominion of one. 
There is no nation so powerful, none so proud in the world, as directly to 
deny this maxim; there is none so weak, none so abject, as to give it up.” 

“Where a general trade is allowed,” he proceeds, ‘‘one species of goods may 
be prohibited . . . and the exporting it may be highly penal: But did this 

5 Fur Seals Arbitration, British Oral Argument, p. 384. 
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country ever pretend, when her naval power was at the height, to stop ships 
out at sea, in order to search whether such commodities were aboard? 
Would the little Republick of Genoa endure our doing it? Could any thing 
less than a conquest bring her to submit to it?” 

It is evident that in our day some, perhaps many, nations are dissatisfied 
with the three-mile limit. But it would be infinitely better to extend that 
limit to six or even to ten miles, than to admit an indefinite right of ‘‘rea- 
sonable” interference all over the globe—which is what the novel claim 
amounts to. 

Let us have the facts and figures. Let us see what actually were the 
cases under the Hovering Acts. Let us see how old they are, how few and 
how obsolete. Let us take the plunge with our eyes open, if we are to admit 
alien interference with friendly vessels all over the world, under the wide 
cloak of the sweet reasonableness of customhouse officers. And let us 
remember that a few cases of friendly forbearance a century or two ago 
furnish a very precarious ground for contradicting Cavour, Daniel Webster, 
Lyndhurst and Jefferson when they fearlessly asserted the sanctity of the 
national flag. 


II. CAPTURE OF PASSENGERS 


Without any intention to embark on a discussion of the principles involved 
in the recent incident respecting M. V. Asama Maru, it is desired to draw 
attention to a remark in Dana’s celebrated note in his edition of Wheaton’s 
Elements of International Law, which has governed much of the speculation 
on this subject. 

Both Mountague Bernard ® and Dana were evidently much impressed by 
the fact that ‘‘a great number of treaties” do expressly prohibit the capture 
and extraction of enemy persons from a neutral vessel—thereby apparently 
implying that such a practice existed. They seem to have found no historical 
accounts of so dramatic a thing actually occurring as that of enemy seamen 
or other useful individuals being dragged from the safety of a neutral flag 
at sea—Marquardsen, in the standard work on the Trent affair, denies that 
it ever did occur’—and to have been puzzled by the seeming contrast 
between theory and practice. 

They are accordingly led to suggest that in 1675 (the date of the first of 
these treaties) the negotiators were intending to prohibit an ancient abuse 
which had long been obsolescent. The suggestion is that it was an ancient 
practice for a belligerent vessel to extract contraband summarily, and 
without any legal proceedings at all, from neutral ships, and ‘perhaps” 


6 The Oxford professor who wrote “British Neutrality in the American Civil War” (in a 
separate pamphlet, ‘‘ Notes on Some Questions Suggested by the Case of the Trent,” pp. 
14-20). 

7 Das Trent-fall. According to Dana, Marquardsen says that not even military persons 
were so captured on the high seas. 
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to seize enemy individuals along with it. The puzzling clause might be 
meant to put an end to such occurrences. This is by no means a tenable 
explanation. 

1. If it was thought necessary to prohibit in 1675 an ancient and obsolete 
abuse, why was not the prohibition directed to the summary extraction of 
the contraband itself? If the summary extraction at sea of contraband had 
long been obsolete, is it conceivable that the supposed accompanying sum- 
mary extraction of persons could have survived it without remark by any 
writer or legislator? It would surely have been the first thing to be dropped. 
Dana asks us to believe that nations stopped extracting goods, and went 
on extracting the persons who accompanied them! 

2. If the summary seizure of persons was still a common thing in 1675, 
why was no mention whatever of it made in the great French Ordonnance de 
la Marine in 1681, which regulated practically everything relating to mari- 
time warfare? 

3. By 1675 any such practice as the summary seizure at sea of contraband 
had faded—(‘‘if”’ as Dana says, ‘‘it ever existed’’)—into the dim and dis- 
tant past. In that year Sir Leoline Jenkins was advising the English Gov- 
ernment; Pufendorf and Rachel and Zouche had written, and the institution 
of prize courts was as well established as it is today. <A case ® reported in 
1 Stair (pp. 418, 425) shows us the regular hierarchy of prize tribunals in 
regular working order in 1666 even in remote Scotland. Summary interfer- 
ence with neutral vessels was a bygone thing. In England prize process had 
been established by an Act of 1414; in France by an Ordinance of 1400; the 
Empire had imitated them in 1487.° It is impossible to believe that sum- 
mary seizures of contraband still went on for two centuries and a half, or 
a fortiori that summary seizures of persons apart from contraband went on 
either.!° Jessup and Dedk"™ quote prize cases decided in England in 1589, 
citing Marsden (I, 317); and they give the regular report of a judgment 
(in the Marie) of Sir H. Marten in 1627." Even earlier (say 1600) Marsden 
gives two cases (the Jane and the Margaret) of prize judgments. 

4. The prohibition against summarily extracting enemy persons comes, 
as we shall see, not at the beginning, but well towards the middle of, a series 
of treaties of identical nature. It does not appear, therefore, in the light 
of the abolition of an obsolescent and intolerable barbarism. 

5. These treaty prohibitions are, in fact, not associated in the treaties 


§ Henrison v. Ludquharn, cited in Scottish Prize Decisions, 27 Yale Law Journal 454. 

* Wheaton, Histoire des Progrés du Droit des Gens, I, 77. 

10 There are, indeed, some instances of treaties in which (especially in connection with 
certification systems) prohibitions are found against the taking, removal or sale of goods 
before condemnation; but there are nowhere any provisions against such a thing as sum- 
marily taking them without condemnation! 

11 “Early Development of the Law of Contraband,” 48 Pol. Sci. Quarterly (March, 1933), 
pp. 62, 65, 70, 73. 12 Law and Custom of the Sea (Navy Records Soc., Vols. 49, 50). 

8 Tbid., 452, 453. 14 25 Eng. Hist. Review 243, 252. 
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with the seizure of contraband—summary or not—but with the capture of 
enemy goods; and that, their regular capture and condemnation in prize 
proceedings. 

It seems impossible, therefore, to accept the suggestion that the treaty 
provisions were intended to prohibit any summary seizure of men at sea 
practised in connection with contraband seizures. 

The key to the puzzle which perplexed Dana and Mountague Bernard lay 
ready to their hands if they had compared and analyzed the ‘‘great number 
of treaties’’ which seemed to imply a right of summary kidnaping at sea. 
Those treaties are all of one kind, and that a very peculiar kind. 

They are nothing else than the great group of treaties by which, from 1675 
to 1856, first Holland, and afterward the United States, attempted to en- 
force the doctrine of Free Ships, Free Goods. There are only about twenty- 
four of them, when all is said and done, and in all but one™ of them the 
provision regarding the extraction of persons is a mere appendage to the 
clause declaring that enemy goods cannot be captured on a neutral ship. 
‘‘No more,” they add in effect, ‘‘can enemy persons.”” This is more obvious 
in some cases than in others; in one or two cases the numeration of articles, 
in appearance, divides the provisions. But in every single case ' the exemp- 
tion of persons follows immediately on the exemption of goods. It never 
occurs as an independent, substantive stipulation. It never occurs in any 
other treaties. Such a crying abuse as the seizure of friendly passengers 
from a neutral ship on the high seas would have called for abandonment by 
treaty. It never was so abandoned. It is only abandoned as an ancillary 
incident to the recognition of the freedom of enemy goods. It follows, 
since by that date prize process was well established—and if it had not been 
so well established, these treaties would inevitably have stipulated for its 
observance—that what the treaties had in mind was a carriage of goods 
attacked in the normal fashion by a belligerent and made the subject of prize 
proceedings. In the course of those proceedings the goods would necessarily 
be brought into a belligerent port; and what more natural than that the 
belligerent should remove and capture such of his enemies as were thus 
brought within his actual jurisdiction? Such a practice may well have ex- 
isted, and may well have been forbidden. But it is a very different thing 
from taking passengers or crew out of a neutral vessel at sea. 

In those days merchants, the owners of cargo, very frequently accom- 
panied their merchandise. In commercial treaties the common formula 
still subsists, allowing merchants of one nation ‘‘to come with their cargoes”’ 


45 In this treaty (France and the Hansa, 1769) the principle of Free Ships, Free Goods 
was not secured, but only the abandonment by France of the rule, Enemy Goods, Enemy 
Ships. But the prohibition against seizure of individuals simply forms part of a code of 
prize procedure, and plainly contemplates that the ship is duly before a court of prize. 
(See Arts. 14-31, cited infra.) 

16 In the treaty of 1769 it follows on the exemption of goods laden on enemy vessels before 
the outbreak of war, or shortly afterwards. (Arts. 25-28.) 
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to the ports and harbors of the other. The treaties of the 15th century not 
seldom allowed ‘‘the severest penalties”’ to be meted out to them, if the vessel 
were captured when they were bringing contraband,!’? and, of course, 
enemy individuals were apt to be detained when once prize proceedings 
brought them within the enemy jurisdiction. It is only just now begin- 
ning to be admitted that a belligerent is not entitled to seize articles that 
he wants from a prize in his own ports, before condemnation, under color of 
‘“‘angary.”’ 18 

It is suggested, therefore, that the intention of the provision incorporated 
in these treaties was to complete the protection of enemy goods on a neutral 
vessel by extending it to enemy passengers and crew when the ship was 
brought in for adjudication. 

It was not that anybody ever thought of summarily taking enemies out of 
neutral vessels, any more than summarily taking goods; but it was in order 
that it should be clear, that if prize proceedings were taken against a neutral 
vessel, advantage should not be taken of the occasion to make prisoners of 
enemy civilians. This may or may not have accorded with the previous 
practice, but there was no harm in making it certain. The practice of cap- 
turing enemy persons in such circumstances must certainly be admitted, 
a fortiori, to have existed, by those who think that such captures could be 
made summarily at sea. 

That something like this was not an infrequent practice appears from the 
fact of its prohibition in various old treaties: e.g., the Hispano-Dutch treaty 
of 1646! by its nineteenth article (after others which concern the treatment 
of the Dutch in the Spanish dominions), provides that the vessels and mari- 
ners of Ho!land shall not be arrested except under due process of law. It 
seems to have been a not uncommon thing for mariners to be imprisoned by 
customhouse officers, and Article 10 of the Hispano-English treaty of 1667 
provides against this (Dumont, op. cit, VII, i, 29).?° 

All this, however, was matter accomplished on shore. T. A. Walker 
records with italicized horror (in 1893) the fact that in old days both Vene- 
tians and Genoese, when at war, searched neutral Greek vessels and made 
prisoners of their enemies found hidden on board.”! 

It will be well now to quote the zpszssima verba of the treaties. Let us 
transcribe the earliest of them from the classic pages of Dumont. The ef- 


17 Jessup and Dedk, “The Early Development of the Law of Contraband of War,’ 47 
Pol. Sci. Quarterly (1932), pp. 526, 533. 

18 In the Zamora (Law Reports, [1916] App. Caes. 77) it was contended by the captors, and 
not contradicted by the courts, that such a right existed. 

19 Dumont, Corps Universel Diplomatique du Droit des Gens, VI, i, 360. 

*0 Walker seems mistaken (perhaps misled by Chalmers), in thinking that this treaty 
specifically adopted the principle of Free Ships, Free Goods. Arts. 21 and 22 seem merely 
to reserve the general right of one party to trade with the enemies of the other. 

*1 Science of International Law, p. 293 (note 3), citing Jenkinson, Discourse, 23, 24, and 
Gregoras Nicep., IX, also Grotius, De Jure Belli ac Pacis, III, vi, 6 n. 


234 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


forts of Holland to secure its carrying trade from all interference found a 
victory in 1675, when Sweden was induced to join in the Treaty of Stock- 
holm. Article 8 is devoted to the establishment of the principle, ‘Free 
Ships, Free Goods”’: 


Bona sive Merx quaecunque pertinens ad Subditos alterutrius, . . . 
in Navibus inimicis forte deprehensa, in praedam occupanti cedat, ac 
Fisco addicatur, ulla sine exceptione, é contra tutum omnino et immune 
4 Fisco habeatur, quicquid Navigiis ad alterutrius Subditos pertinenti- 
bus concredetur, utcunque sit Partis alterutrius inimicorum, excepta 
solummodo Merce Contrabanda, ad Portum hostilem destinata, ad- 
versus quam procedatur per modos jam supra designatos, sed et vectores 
quoscunque quamvis Subditos inimicos Partis alterutrius tutos navigare 
conveniet, dum devehuntur aliqua in Navi ad Subditos alterutrius per- 
tinente, nec eos inde avelli, aut auferri licebit, exceptis tantum Ducibus 
sive Officialibus hostilibus. 


The exemption of individuals—as in the case of subsequent treaties—is a 
mere addendum to the exemption of merchandise; but what is notable here 
is that there is no exception of ordinary military persons from the exemption, 
only of ‘‘duces” and “‘officiales.”” It was primarily needed to protect the 
enemy merchants who in those days were accustomed to accompany their 
goods. Otherwise, when they came within belligerent jurisdiction they 
might conceivably be prevented from departing from it, but there is no 
suggestion that the enemy’s goods or the enemy’s subjects could be, or ever 
were, forcibly picked out of neutral vessels at sea. 

The second treaty is that of Nimeguen (1678).22 Calvo says (§ 2823) it 
was made between France, Holland and Spain, and cites Dumont (page 
365, as well as page 357). It does not appear, however, that Spain was a 
party, though Spain may, no doubt, have entered into similar stipulations. 
Here we get what thereafter was common form. No mention is made of 
vectores—the quite general term ‘‘persons”’ is employed—and the general 
exception of military persons is inserted. 

In Article 22 we find, after the proclamation of the rule ‘“‘Enemy Ships, 
Enemy Goods”, the following detailed provisions: 

Mais d’ailleurs aussi sera libre & affranchy tout ce qui sera & se 
trouvera dans les Navires appartenans aux Sujets du Roi tres-Chré- 
tien,” encore que la charge ou partie d’icelle fat aux Ennemis desdits 
Seigneurs Etats, sauf les Marchandises de Contrebande, au regard 
desquelles on se reglera, selon ce qui a été disposé aux Articles pre- 
cedens. Et pour éclaircissement plus particulier de cet Article, il est 
accordé & convenu de plus, que les cas arrivans que toutes les deux 
Parties, ou bien l’une d’icelles, fussent engagées en Guerre, les Biens 
appartenans aux Sujets de l’autre Partie, & chargez dans les Navires de 
ceux qui sont devenus Ennemis de toutes les deux, ou de l’une des 
Parties, ne pourront étre confisquées aucunement, 4 raison ou sous 
pretexte de cet embarquement dans le Navire Ennemie; . . . quand 


2 Dumont, op. cit., VII, i, p. 357. 
#8 Art. 23 makes this reciprocal for the “‘Sujets et Habitans” of the Dutch Provinces. 
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lesdites Denrées y auront été chargées devant la Declaration de la 
Guerre; [here follow elaborate provisions exempting goods laden in 
distant seas after the outbreak of war but within definite periods ranging 
from one to eight months.] Et comme il a été reglé ci-dessus qu’un 
Navire libre affranchira les Denrées y chargées, il a été en outre accordé 
& convenu, que cette Liberté s’étendra aussi aux Personnes qui se 
trouveront en un Navire libre; 4 tel effet que quoi qu’elles fussent 
Ennemis de |’un & de |’autre des Parties, ou de l’une d’icelles, pourtant 
se trouvans dans le Navire libre, n’en pourront estre tirées, si ce n’est 
qu’ils fussent Gens de Guerre, & effectivement en service desdits 
Ennemis.”* 


It should be apparent from this, that the whole article is dealing with prize 
proceedings. It is not a question of contraband, but one of property and 
national character. The French rule was to capture everything they found 
in an enemy’s ship, and also to take their enemy’s goods out of neutral 
carriers. The Dutch did not particularly mind the first, but in the interests 
of their great carrying trade, were especially anxious to prevent the second. 
It was not a matter of extracting contraband from their vessels, but one of 
extracting enemy goods; and Dana and Bernard do not suggest that in the 
seventeenth century cruisers went about plundering neutral vessels of what 
they considered to be enemy goods, without trial and without verification. 
It should be apparent that the whole article was directed to securing the 
freedom of enemy goods in neutral ships as a principle to be applied in prize 
proceedings. And it must be equally apparent that the like freedom of 
persons is intended as incident to due proceedings in prize. Indeed, Article 
27 treats prize proceedings as an established and necessary thing. The King 
engages to give all necessary directions, not to establish courts, nor to see 
that they were used, but ‘‘ pour faire que les Jugemens et Arrests qui seront 
rendus sur les prises qui auront été faites 4 la Mer, soient donnez avec toute 
Justice et équité par Personnes non suspectes ni interessées au fait dont 
sera question’; and, “‘afin que tous les Arrests, Jugemens, et Ordres de 
Justice déja donnez et 4 donner, soient promptement et deuément exe- 
...” 

Articles 28 and 29, providing for appeals, and for security pending appeal, 
may also be mentioned. It is worthy of notice that by the former, ‘‘avant 
le premier Jugement, ni aprés icelui pendant la révision, les Biens et effets 
qui seront reclamez ne pourrant étre vendus ni déchargez, si ce n’est du 
consentement des Parties interessées, pour éviter le déperissement des dites 
Marchandises.”’ 

Obviously the whole system relates to prize process and not to any sum- 
mary extraction of goods and persons. 

The third treaty is one of 1679, again between Holland and Sweden, and 
the Nimeguen form * is employed, translated into Latin. Article 22 runs, 
after proclaiming ‘‘Enemy Ships, Enemy Goods”: 


* Dumont, Corps Universel Diplomatique du Droit des Gens, VII, i, 359-360. 
Page 234, supra. 
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Et vice versa liberum et relaxatum sit quicquid vehetur in Navibus 
Subditorum suae Regiae Majestatis, quamvis onus aut pars ejus sit 
hostium Dominorum Ordinum Generalium, exceptis Mercibus inter- 
dictis, [Here follow provisions for loadings made before war or shortly 
afterwards.] et sicut jam circa Navigia et Merces stipulatum est, ut 
Naves liberae libertatem quoque Mercimonii vindicent; ita ulterius 
conventum est, eandem libertatem ad personas extendi debere, quae 
Navi liberA vehuntur, eo cum effectu, ut quamvis utriusque Partis aut 
alterius hostes sint, ex Navi libera non extrahantur, nisi milites sint et 
hostibus effectivé ministeria sua praestent. 


The fourth treaty is the Franco-Dutch treaty of 1713 (Utrecht), which is 
almost word for word identical with that of 1678 (Articles 26, 32 and 33 cor- 
respond to Articles 22, 28 and 29 of the earlier instrument). The fifth is a 
renewal of this in 1739,” an instrument which I have not had an opportunity 
of examining. The sixth?’ is a treaty of France with the Hansa towns 
(1769),?8 apparently made separately with each city, and taking the form of a 
unilateral grant by the French King. In this series, which to all intents and 
purposes constitute a single treaty, the provisions are much more broken up, 
but it remains true that the provision against removing individuals forms 
part of an elaborate code of prize procedure. It is not directed against an 
independent abuse. That this is so is evident on the slightest analysis. 
Articles 14 to 32 inclusive constitute a regular code of prize, in which the 
non-removal of persons figures as Article 29. They may be tabulated thus: 


Art. 14. ‘Enemy Ships, Enemy Goods”’; 
Contraband for enemy ports is confiscable; 
Art. 15. Defines contraband; 
Art. 16. Defines non-contraband; 
Art. 17. Ship not confiscated; 
Art. 18. Unless papers jettisoned; 
Art. 19. Or no papers carried; 
Art. 20. Or ship will not stop; 
Art. 21. Bulk not to be broken at sea; ° 
Art. 22. Nor prize goods dealt with before condemnation; 
Art. 23. ‘‘Free Ships, Free Goods”’; 
Art. 24. Bills of lading to be full and complete; 
Art. 25. Goods loaded before the war to be free; 
Art. 26. Or within specified periods afterwards; 
Art. 27. Contraband may be released on security within those periods; 
Art. 28. Or, within those periods, preémpted; 
Art. 29. Enemy passengers not to be removed; 
Art. 30. Rules for ascertaining the nationality of a ship; 
Art. 31. do. do. 
Art. 32. All the necessary papers must be on board; 


26 Wenck, I, 414. 27 De Martens, Recueil, I, 84. 

28 Walker (Science of International Law, 297, note), shows that France made a precisely 
similar treaty with Mecklenburg (not cited by Calvo), 1779 (De Martens, op. cit., p. 177). 

29 This may interest those who imagine that “the small ships of former days” had the cargo 
examined at sea. ‘‘Search” meant search for papers. 


THE FREE SEA—PRODUCE THE EVIDENCE! 237 


Art. 33. Full faith and credit to be given to them. Formalities of 
visit. 

Article 29 is conceived as follows: ‘‘S’il se trouve, dans un navire de la 
Ville de [Hambourg] des passagers d’une Nation ennemie de la France, ils ne 
pourront en étre enlevés, 4 moins qu’ils ne fussent gens de guerre, actuelle- 
ment au service des ennemis, auquel cas ils seront faits prisonniers de guerre.” 
Clearly, placed where it is, it means ‘‘If there are found, on board, in the 
course of those prize proceedings against a ship of [the Hanse town] passen- 
gers who belong to a nation hostile to France . . .”’ It is part of the rules 
of prize procedure, as any lawyer will at once acknowledge. 

In the seventh treaty (France and the United States, 1778), the formula 
reverts to that of Nimeguen.*® Article 14 declares the principle of Enemy 
Ships, Enemy Goods, with exceptions in favor of goods laden before the out- 
break of war, or during a reasonable period, not exceeding two months, 
thereafter; then Article 23, after conceding a general liberty of navigation in 
time of war, adds: 


Et il est stipulé par le présent Traité, que les batimens libres asstirer- 
ont également la liberté des marchandises, et qu’on jugera libres toutes 
les choses, qui se trouveront 4 bord des navires appartenans aux sujets 
d’une des deux Parties contractantes, quand méme le chargement ou 
partie d’icelui appartiendroit aux ennemis de l’une des deux; bien 
entendu néanmoins que la contrebande sera toujours exceptée. II est 
egdlement convenu, que cette méme liberté s’étendroit aux personnes, 
qui pourroient se trouver 4 bord du batiment libre, quand méme elles 
seroient ennemies de |’une des deux Parties contractantes; et elles ne 
pourront étre enlevées desdits navires 4 moins qu’elles ne soient mili- 
taires et actuellement au service de |’ennemi. 


Here, ‘“‘the same liberty” is extended to persons as is to be enjoyed by 


goods. The liberty enjoyed by goods is liberty to be tried in a court of prize; 
the liberty of persons was expressly intended to be the same. 
So, in the eighth treaty (Holland and America, 1782), Article 11 states: 


. . . Qu’un vaisseau libre assurera la liberté des effets, dont il sera 
chargé; et que cette liberté s’étendra pareillement sur les personnes, qui 
se trouveront dans un vaisseau libre, lesquelles ne pourront en étre 
enlevées, 4 moins que ce ne soit des militaires, actuellement au service 
de l’ennemi. 


It would be tedious to enumerate the provisions of the other treaties made by 
the United States in which the same provisions as those quoted above from 
the Franco-American treaty of 1778 went on being mechanically repeated. 

They were made with Sweden (1783), Prussia (1785), Spain (1795 and 
1819), Colombia (1822), Central America (1825), Brazil (1828), Mexico 
(1831), Chile (1831), Peru-Bolivia (1836), Peru (1851 and 1887), Bolivia 
(1858), Haiti (1864), Italy (1871). But a word should be said about the 


% Supra, p. 234. 
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Franco-British treaty of 1786, which in Article 20, after conceding a general 
liberty of trade in time of war, stipulates as follows: 


Et comme il a été stipulé, par rapport aux Navires et aux Marchan- 
dises, que l’on regardera comme libre tout ce qui sera trouvé sur les 
Vaisseaux appartenants aux Sujets de |’un et de l’autre Royaume, 
quoique tout le Chargement, ou une Partie de ce méme Chargement, 
appartienne aux Ennemis de leurs Majestés, [except contraband]; de 
méme il a été convenu, que cette méme Liberté doit s’etendre aussi aux 
Personnes qui naviguent sur un Vaisseau libre, . . . . si ce n’est que ce 
fussent des Gens de Guerre actuellement au Service desdits Ennemis, 
et se transportant pour étre employés comme Militaires dans leurs 
Flottes, ou dans leurs Armées. 

Here, again, the exemption is a mere extension of the freedom accorded to 
goods.*! 

In numerous treaties in which is regulated the mode of approach of bellig- 
erent men-of-war to neutral merchantmen, it is expressly provided in detail 
that no harm shall be done to ships provided with proper certificates, whether 
by detention, diversion or molestation; but no provision is made against 
removing enemy persons, evidently because it was unnecessary to make 
any. 

We have seen that the prohibition makes its first appearance rather late in 
the catena of treaties which were directed to securing the principle of Free 
Ships, Free Goods, or at any rate the abandonment of the principle of Enemy 
Goods, Enemy Ships. It has thus the appearance of a minor detail, a useful 
point to establish in prize proceedings, but not that of a great principle of 
neutral right on the high seas, or the timely abolition of a crying abuse. 

Hautefeuille (Droits et Devoirs des Nations Neutres, II, 169 n.) asserts 
that: ‘‘Tous les traités qui ont consacré le principe que le navire libre rend 
libre la cargaison qu’il porte, contiennent cette clause.”’ But this is by no 
means the case. It did not appear in the Turco-French treaty of 1604,* 
nor in the Franco-Dutch treaty of 1646,*4 nor in the Spanish-Dutch 


31 Another treaty which Calvo does not mention is that concluded in 1800 between France 
and the United States (De, Martens, op. cit., II, 210). Art. 14 is limited precisely to the 
enunciation of the principle of Free Ships, Free Goods, and to the extension of this liberty to 
persons. (Cf. T. A. Walker, Science of International Law, loc. cit.) 

82 F.g., Anglo-Dutch Treaty of 1/10 Dec. 1674, Art. V. Dumont, op. cit., VII, i, 283. 
This is by no means singular. 

33 Dumont, op. cit., V, ii, 39 (Art. 12). Such a provision might well have been expected in 
this treaty, which deals with many cases in which persons were seized and made slaves at 
sea for various causes, lawful and unlawful. 

% Jbid., VI, i, 342. This celebrated treaty, by which the Dutch thought they had 
secured the adoption of the principle, Free Ships, Free Goods, whilst the French maintained 
that they only meant to give up the harsh rule, Enemy Goods, Enemy Ships, is patient of 
both interpretations. It gives up that harsh rule, ‘‘en telle sorte” that Dutch ships and 
all their cargoes shall be free, even though there may be enemy goods on board (which used 
to be made by France a reason for confiscating everything concerned). The Dutch said 
that ‘all their cargoes” included the objectionable enemy cargo; the French said that such 


THE FREE SEA—PRODUCE THE EVIDENCE! 239 


treaty of 1650,* nor in the Anglo-Portuguese treaty of 1654,** which simply 
says: 

XXIII. Uti omnia Bona, Mercesve dictae Reipub. aut Regis, eo- 
rumve utrinque Populorum aut Subditorum, in alterutrius Hostium 
Naves impositae ibique repertae, cum ipsis Navibus praedae sint atque 
in publicum addictae, omnia autem Hostium alterutrius Bona Mercesve 
in Naves Partis alterutrius eorumve Populi aut Subditorum impositae, 
intactae sint. 


It may be noted that some instruments allow a neutral vessel to be con- 
demned if her principal officers or two-thirds of her crew are of enemy nation- 
ality. Nothing is said as to making prisoners of them if they are fewer than 
two thirds in number! And it is difficult indeed to suppose that any such 
practice flourished as lately as 1675 without leaving any trace in history. 

No author, important or insignificant, appears to have said a word in 
approval or record of such a practice as the summary seizure of enemies on 
the high seas. Many have contradicted it. J. Q. Adams says: ‘‘En prin- 
cipe, [le droit de visite] devrait étre limité au seul objet de rechercher et 
capturer des marchandises de contrebande .. .”’37 Adams says nothing 
whatever about persons, although persons were precisely the subject of his 
note, which dealt with the suppression of the slave trade. Cavour is still, I 
suppose, an authority on statecraft, and in the Cagliari case he complained 
of the extraction of persons from a Sardinian vessel as being precisely on a 
par with their seizure ‘‘in the harbour of Genoa or the streets of Pisa.’’ *8 
Daniel Webster, also, in the middle of the 19th century, proclaimed that ships 
on the high seas are national territory, and subject only to prize proceedings. 
Lords Lyndhurst and Blackburn in England have held the same language. 
In discussing the interpretation of Article 47 of the Declaration of London 
allowing in some cases the removal of enemy persons, Bellot, the English 
editor of Pitt-Cobbett’s Leading Cases in International Law,** says 
that the qualified permission to extract ‘‘embodied”’ persons from neutral 
vessels would not extend to persons in civil employment, or merely on their 
way to take up military service. Even so, he considers that the permission 
constitutes ‘“‘a serious encroachment on the British position.” 

Mountague Bernard (then Professor of International Law at Oxford) 
stated his cautious conclusion that: ‘“‘It is not lawful, on the high seas, to 


was obviously not the intention, and that “‘all their cargoes” meant “all the rest of their 
cargoes”. If the preamble to the clause is carefully read, it seems obvious that the French 
were right, although the literal words may have been against them. 

3 Dumont, op. cit., VI, i, 570. 3% Tbid., pt. ii, 82. 

37 Adams to Canning, June 24, 1823 (transl.). Wheaton’s Histoire des Progrés du Droit des 
Gens, II, 304 (see also p. 320 et seq.). 

38 We do not mention this case as an authority in favor of the immunity of the neutral flag. 
The Cagliari was entitled to no such immunity, as she constituted (like the Virginius) an 
armed hostile expedition against Naples. It is cited merely for the definite assimilation of 
ships to territory by Cavour. 39 Vol. II, p. 600. 
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take persons, whatever their character, as prisoners out of a neutral ship 
which has not been judicially proved to have forfeited the benefit of her 
neutral character.’’ 4° 

The summary seizure on the high seas from under the neutral flag of per- 
sons friendly to that flag, is a thing which, far more than any interference 
with merchandise, is calculated to lead to friction, personal conflicts and the 
disturbance of good relations. Had such a practice really existed and been 
exercised at any time during the last three centuries, instances of its occur- 
rence must have been frequent in history, and instances of opposition and 
objection to it must have been recorded. Where are they to be found? 
The Armed Neutrality of 1780, keenly desirous as it was of protecting the 
liberties of neutrals in every possible way, said nothing about the summary 
capture of enemy persons. The Armed Neutrality of 1800 equally said 
nothing. The able and acute lawyers who officially acted for the United 
States in the course of the Trent discussions raised no such point. 

At the Naval Conference in London in the fall of 1909, the authoritative 
persons who represented Great Britain put upon record in their official Re- 
port to the Foreign Secretary, that their acceptance of the principle that 
military persons can be summarily removed *! was made only after hesitation, 
since ‘‘no such general right has hitherto been admitted by this country.” 
They represent it as a purely Continental rule, and observe that the consent 
of Great Britain to the provisions of the Hague Convention on Maritime 
Warfare of 1907, allowing the surrender of shipwrecked and wounded sea- 
men to be ‘‘demanded”’ from their neutral rescuers, was a conciliatory con- 
sent to ‘‘an innovation.” # And Sir Edward Grey expressed his full con- 
currence with their Report.“ With undue, if characteristic, optimism, the 
delegates expressed themselves as ‘‘convinced that the risk of consequences 
would always ensure the exercise of the greatest caution by”’ a belligerent 
commander, since he would “‘incur the gravest responsibility by his action” 
and “lay his country open to the gravest diplomatic remonstrances”’ and 
“demands for satisfaction’’, if he were to seize and take persons not in fact 
‘““embodied” in the enemies’ forces. Dr. Beilot interprets this to mean that 
there must be “‘clear proof’’ of embodiment: evidently a disputable ‘‘em- 
bodiment” is not sufficient. English militiamen, though regularly enlisted 
and enrolled in their regiment, were not considered ‘embodied ”’ except when 
assembled in camp for their annual training. 

After all, the great question must be, ‘‘Has the thing been done?” No 
single instance is adduced throughout 600 years. 

The case of Mr. Henry Laurens seems to stand out conspicuously as a 
solitary exception to the utter absence of any recorded instance of the seizure 
of individual enemies from a neutral ship; and appears as a very surprising 


49 Neutrality of Great Britain in the American Civil War, Ch. IV; see also Woolsey, 
International Law, § 199, and Holland, Manual of Naval Prize Law, pp. 25, 26. 

41 See the Declaration of London, § 47. 

42 British Parl. Papers (1909), Cd. 4554, pp. 97, 98. 43 Ibid., p. 106. 


THE FREE SEA—PRODUCE THE EVIDENCE! 241 


event, explicable only because Britain was on the brink of war with Holland. 
In point of fact, it furnishes no exception at all, and causes no surprise. 
General George B. Davis (Elements of International Law, 447, n.), apparently 
quoting verbatim from some authority, observes that Laurens was traveling 
in ‘“‘a Dutch packet, the Mercury,” from Martinique to Holland, having 
started from Charleston himself. He cites Sparks (ut infra) and Upton 
(Law of Nations Affecting Commerce during War, pp. 360, 361); but the pre- 
cise reports printed by Marquardsen show that Mr. Everett and Mr. Sum- 
ner, who in 1861 adduced this precedent, ignored the fact that the vessel was 
actually captured and was not Dutch at all. Marquardsen (Das Trent-fall, 
p. 75) gives the precise date of her capture by H. M.S. Vestal (Sept. 3, 1780); 
and quotes Sparks’ Diplomatic Correspondence, II, 458; the Annual Register 
(1780), XXII, 461; Lord Mahon’s History of England, VII, 80; Martens, 
Causes Célébres, I, 173, and the Report of Rear-Admiral Edwards apud 
Almon’s Remembrance (1780), p. 266: ‘‘Captain Keppel in the Vestal and 
Captain Berkeley in the Fairy arrived with the Mercury packet from Phila- 
delphia, on board of which “ was the Hon. Henry Laurens, late President of 
Congress.”” If that were not sufficient, the Prize List, according to 
Marquardsen, contains under date of Sept. 3, 1780, the entry: “By the Vestal 
and Fairy, brig Mercury, Congress Packet, 60 tons, 4 guns, 14 men, from 
Philadelphia.”” It may be remarked also that if the vessel had been Dutch, 
her name probably would have been Mercurius. So that the ship was an 
enemy ship and regularly captured. Mr. Laurens was not extracted on the 
high seas at all.® 

If no such thing was done prior to 1915, the mere fact that it was done by 
the Allies in the Great War and protested against by the few neutrals then 
capable of protesting, proves only that the Allies broke the law. It is note- 
worthy that the Netherlands’ protests were disregarded, whilst the American 
protests were invariably followed by submission on the part of France and 
Great Britain.“ Besides, the Allies justified their action as reprisals for the 
harsh expatriation of French and Belgians by Germany—a justification 
which Oppenheim plainly considers extremely dubious.‘7 The neutral fail- 
ure to exact respect from one belligerent may justify remonstrance by the 
other and reprisals within their accustomed range; it does not justify the 
invasion of ships and territory. 

The Kearsarge, after sinking the Alabama, though she demanded the res- 


44 Gen. Davis’ note says: ‘‘Mr. Laurens and his secretary were forcibly removed .. . 
conveyed as prisoners to 8. John’s, Newfoundland . . . and sent to the Tower of London.” 
Why they should have arrived in England on board the ship from which they had been 
“forcibly removed” at sea (“three days out’’ Gen. Davis says) is not apparent. 

45 Ts it possible that he may have gone from Charleston to Martinique in a Dutch vessel? 

See the case of the Federico (C. C. Hyde, International Law, § 819, Vol. II, p. 640; 
Bellot’s Pitt Cobbett’s Leading Cases in International Law, II, 602 — in this case, however, 
the ship was duly tried and condemned); and of the U. S. vessels Windber and China 
(Oppenheim, International Law, infra). 

‘7 International Law (4th ed.), II, 602 (note 1), § 413 A. 
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cued Confederates, made no attempt to seize them on board the neutral yacht 
Deerhound which had picked them up.*® In all the French and Dutch wars, 
from the Treaty of Westphalia in 1648 to the Treaty of Vienna in 1814, we 
never hear of British cruisers picking Frenchmen or Dutchmen out of neutral 
ships. It could not have been regularly done without our hearing of it. It 
could not have been done without record and complaint. It could not have 
been done without the Armed Neutralities attempting to put a stop to it. 
The inference is that it was not done; that the notion that it was done is an 
unnecessary inference from treaties which were made alio intuitu, and that 
the attempt to represent it as a right would have met with universal derision 
in the nineteenth century and is unworthy of the twentieth. 

May I close this paper by repeating Francis Horner’s dictum, placed by the 
late Sir W. V. Harcourt on the title-page of Letters by Historicus? “So 
many encroachments have recently been made on the ancient course and 
maxims of the law of nations, that the primary object of importance now is to 
re-inspire a deference to solemn precedents and established rules.” 


48 See Seward to Adams, July 15, 1864 (Dipl. Corr. of the U.S. A., 1864, II, 216, 219). 
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Strange as it may seem, a coherent theory of expropriation as a separate 
institution has not been developed in the literature of international law. 
For the most part only partial aspects of the subject have been treated, and 
under widely differing categories, e.g., under the general title of “‘rights of 
foreigners,” or ‘‘denial of justice,’ or ‘international responsibility of 
states.””! But international practice, as embodied in diplomatic and judi- 
cial cases, yields sufficient material from which to develop a theory of ex- 
propriation as a coherent body of rules of positive international law. 

If the expropriation of foreign property is to be definitely regulated, inter- 
national law must answer these main questions: (1) What is the object of 
expropriation, that is, what does the term ‘foreign property” as generally 
used in connection with this problem mean? (2) Who is the subject of 
expropriation, that is, who, according to international law, is entitled to ex- 
propriate ‘foreign property”? (3) What is the method and the amount of 
expropriation? It is here that most of the questions of procedure have to 
be dealt with. (4) What are the legal motives of expropriation, that is, 
under what circumstances is the ‘‘subject’”’ of expropriation entitled to ex- 
propriate? (5) What are the legal consequences of expropriation? For in- 
stance, does it lead to international obligations on the part of the expropriat- 
ing state, and under what circumstances? 

(1) What is the object of expropriation? What does the term “foreign 
property” imply? As to the term “foreign” it is agreed that the property 
concerned need not belong to a foreigner who actually resides in the foreign 
country. It is sufficient that his property is within a country different from 
that to which he belongs (e.g., a house the owner of which does not live in the 
country where it is located), or that at least it has a connection with a 
foreign country such as to warrant the conclusion that it is somehow situated 


1Cf. different investigations such as: Fiore, Nouveau droit international public (2d ed. 
1885), Vol. 1, pp. 582, 616; Heffter, Das europédische Vélkerrecht der Gegenwart (8th ed. 
1888), p. 138; Tschernoff, Le droit de protection exercé par un Etat a V égard de ses nationauz 
résidant a I’ étranger (1898), p. 262; Moore, Digest of International Law (1906), Vol. 6, 
p. 705 ff.; Nys, Le droit international, 2d ed. (1912), Vol. 2, p. 266; Ruegger, “ Privatrechtliche 
Begriffe im Vdélkerrecht,”’ 28 Niemeyers Zeitschrift fiir internationales Recht (1920), p. 435; 
Isay, ‘De la nationalité,” Recueil des Cours de lV Académie de droit international (1924), 
Vol. 4, p. 453. H. v. Frisch, who, in Das Fremdenrecht (1910), treats the legal position of 
aliens in 363 pages, devotes five lines to “expropriation,” stating that “it is unnecessary to 
deal with this question in detail because here modern legislation does not discriminate 
between foreigners and nationals” (p. 327). 
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in this country (e.g., the right of a foreign creditor against a debtor in a 
foreign country).?, The much discussed question of when business corpora- 
tions are to be considered as foreign cannot be dealt with in detail here.* 
Suffice it to say that in corporation cases practice and jurisprudence have 
recognized the foreign nationality of a substantial part of those interested 
in the corporation, e.g., shareholders, to be a sufficient basis for claims based 
on interference with foreign property.’ 

The meaning of ‘“‘property”’ is not so easily to be determined. Since the 
law of property is a matter regulated by the municipal laws of the different 
countries in various ways, it might be expected that international law, when 
dealing with property, would have its own definition * or, at least, refer to 
some definition of municipal law. Some sort of an international definition 
of property can indeed be derived from the practice of states and the juris- 
diction of international tribunals. International law concerning the pro- 
tection of foreign property is a product of the evolution of world economy 
in the nineteenth century. It has taken over from internal legal conceptions 
the largest and, as it were, most advanced definition of property. First of 
all, it comprises the usual form of what, in most civil law codes, is called 
property, 7z.e., “‘tangible” property in the sense of the highest right of dealing 
with a thing, ‘‘the highest degree of possession.’”’® International law takes 
no account of the details of different municipal legal definitions and regula- 
tions. This seems to be self-understood in international practice, so that it 
is rarely stated at all in cases dealing with expropriation. 

Property, in this respect, however, means more. According to a great 
array of diplomatic and judicial cases 7 and the great majority of authors,® 

2 Dupuis, “‘Feégles générales du droit de la paix,’’ Recueil des Cours de l’ Académie de droit 
international (1930), Vol. 2, p. 160. 

’ Cf. Borchard, The Diplomatic Protection of Citizens Abroad (1915), p. 617 ff. 

‘Cf. the El Triunfo Company case and the Delagoa Bay arbitration, both quoted below. 

5 Baty, Canons of International Law (1930), p. 13 ff. 

6 Tbid.; cf. also Whiteman, Damages in International Law (1937), Vol. 2, p. 1364 ff. 

7Cf. the Delagoa Bay arbitration concerning a concession-contract (Sentence finale du 
Tribunal Arbitral du Delagoa, Bern, 1900; Moore, History and Digest of the International 
Arbitrations (1898), Vol. 2, p. 1865 ff.) ; the Sicilian Sulphur Monopoly case, in its frequently 
neglected aspect concerning the later indemnification of the French concession-owners 
(British and Foreign State Papers, Vol. 28, p. 1163 ff., Vol. 29, pp. 175 ff., 1225 ff., Vol. 30, 
p. 111 ff.; La Fontaine, Pasicrisie internationale (1902), p. 97 ff.); the El Triunfo Company 
case, likewise concerning a concession (Foreign Relations of the United States, 1902, p. 
838 ff.); the Shufeldt claim, concerning a concession declared invalid ab initio by decree of 
legislature (State Department, Arbitration Series (1932), Vol. 3, pp. 69, 431, 874); the Cheek 
case, concerning a contract which conferred the right to exploit certain forests (La Fontaine, 
op. cit., p. 579 ff.); a Greek-Bulgarian arbitration concerning “cutting’’-contracts (White- 
man, op. cit., Vol. 2, p. 1459 ff.); the Norwegian Ships arbitration of the Hague Court of 
Arbitration, regarding the cancellation of ship-building contracts (J. B. Scott, Hague Court 
Reports (1932), Vol. 2, p. 39 ff.); the case of Dr. Ashmore, concerning fishing rights (La Fon- 
taine, op. cit., p. 601 ff.); the case of Hopkins, concerning rights resulting from the possession 
of money orders (this Journat, Vol. 21 (1927), p. 160 ff.). 

8 Cf. Brierly, “ Régles générales du Droit de la Paix,” Recueil des Cours de V Académie du 
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it comprises rights as well as tangible property, above all contractual rights, 
such as rights arising from contracts of concession, purchases, loans, etc.® 
A difficult problem, however, arises here with respect to what constitutes 
interference with these rights. The breach of a contract, the modification 
of contractual obligations said to amount to expropriation, and similar 
interferences are for the most part open at first to local lawsuits and internal 
procedure, to be dealt with by municipal courts or other state authorities. 
As we shall presently see, expropriation proper is merely concerned with acts 
which can be attributed to the state as such, not with acts of individuals in 
their private capacity. But even if a state itself interferes with foreign 
contractual rights it may often first be sued before local courts and, if these 
fail to do justice to the foreigner, may then be held internationally responsi- 
ble for denial of justice. If there is to be any clear demarcation between 
denial of justice and expropriation of foreign property, the latter term can be 
applied only to such interference with contractual rights where no resort to a 
judicial procedure before municipal courts is possible.!® 

A still more difficult problem is that of the demarcation between rights, or 
vested rights, as they are often called, and mere interests, expectancies, 
favorable situations, etc. The civil law of a country in almost every one of 
its specific rules, and often also in its constitutional and administrative law, 
creates situations in the continuation of which an individual may be inter- 
ested. By acts of legislation, or even of administrative practice, this situa- 
tion may be changed. To give foreigners vested rights against each of 
these changes would mean to insure them against every change which may 


droit international (1930), Vol. 4, p. 169 ff.; Verdross, ‘‘ Les régles internationales concernant 
le traitement des étrangers,” ibid., 1931, Vol. 3, pp. 364, 373 ff.; Kelsen, “‘ Théorie générale 
du Droit international public,” ibid., 1932, Vol. 4, p. 257; Dupuis, loc. cit., p. 160; Eagleton, 
Responsibility of States in International Law (1928), p. 165 ff.; Nielsen, International Law 
Applied to Reclamations (1933), p. 34 ff.; Clarke, address in Proceedings of American So- 
ciety of International Law, 1910, p. 155 ff. Doubts are expressed by Kaeckenbeeck, ‘‘The 
Protection of Vested Rights in International Law,” 17 British Yearbook of International 
Law, 1936, p. 15. Against the dominant opinion, see Baty, International Law (1909), 
p. 84 ff. 

* With respect to non-payment of purchase prices and loans, see Nielsen, op. cit., p. 34, 
and his dissenting opinion in the Cook case, ibid., p. 391; Pflug-Niirnberg, Staatsbankrott 
und internationales Recht (1898), p. 54 (deals with this case as one of “denial of justice’’). 
Cf. also Verdross, loc. cit., p. 374 ff., who, in the case of depreciation or nullification of public 
debts, deems “‘confiscation’”’ to take place only when there has been “répudiation arbi- 
traire”’; recent developments seem to warrant such a conclusion. 

The great controversies concerning “‘gold-clause’”’ cases cannot be dealt with here. The 
dispute concerning the Mexican oil expropriation of 1938, as far as the United States is con- 
cerned, now centers largely upon the question of ‘‘what” has been expropriated. 

10 Cf, Feller, Mexican Claims Commissions 1923-1934 (1935), p. 173 ff. Feller deems 
that a breach of contract on the part of state authorities is confiseatory where no means of 
local redress exists or in the case of “arbitrary”? annulment of a contract without any resort 
to judicial procedure. Cf. also the rich diplomatic material in Moore’s Digest of Interna- 
tional Law, Vol. 6, pp. 722-738, and Eagleton, op. cit., p. 165 ff. 
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concern their interests. It is clear that somewhere a line of demarcation 
has to be drawn between droits acquis and that which is beyond their sphere. 
But international law by no means gives a clear-cut solution. The destruc- 
tion of the good will of an enterprise or the annihilation of a business by the 
erection of a state monopoly is one of those contested cases where, on the 
basis of precedents and expressed opinion, as much can be said pro as con." 
In the case of Oscar Chinn the Permanent Court of International Justice has 
thrown its authority on the side of the more negative standpoint which 
denies the character of vested rights to mere favorable business conditions 
and good will (‘‘transient circumstances, subject to inevitable changes”), 
even if they amount to what is deemed a de facto monopoly.” 

(2) The second question involved in the theory of expropriation relates 
to the “subject” of expropriation, that is, Who is entitled to expropriate 
foreign property? It can be gathered from the respective cases and theoreti- 
cal discussions that, whenever expropriation as such is in question, the case 


11 Cf. the Italian Insurance Monopoly controversy, on the one hand, and the correspond- 
ing Uruguayan case on the other (Audinet, “Le monopole des assurances sur la vie en Italie 
et le droit des étrangers,” 20 Revue générale de droit international public (1913), p. 5; Borchard, 
op. cit., p. 182; Fachiri, ‘International Law and the Property of Aliens,’ 10 British Year- 
book of International Law, 1929, p. 40; Rolin, “Les droits des sociétés étrangéres,” 44 Revue 
de droit international et de législation comparée, 1912, p. 86). In these cases the discussion 
has been complicated by the additional problem of the “generality” of the measure in 
question, a problem with which we will deal below. Cf. furthermore the Savage case 
(Moore’s International Arbitrations, Vol. 2, p. 1855 ff.), and the case, rather inconclusive in 
this respect, of the Sicilian Sulphur Monopoly, quoted above. 

Measures of this kind are considered expropriation of foreign “ property”’ by the following 
authors: Fischer Williams, “International Law and the Property of Aliens,” 9 British Year- 
book of International Law, 1928, p. 25; Hoyer, “La responsabilité internationale de V Etat 
en matiéres législatives,” 4 Revue de Droit international, 1929, p. 591; Scelle, “A propos de 
lV Gablissement du monopole des assurances en Uruguay,” 30 Revue du droit public et de la 
science politique (1913), p. 668; Audinet, loc. cit., p. 9 ff.; also resolution No. 4 of the New 
York Conference of the International Law Association (Report of 36th Conference held at 
New York, 1930, pp. 304, 339 ff., 352, 362). The following authors, on the other hand, do not 
consider such interests as property: Fachiri, loc. cit., p. 39 ff.; Borchard, op. cit., p. 125 ff. 
(referring also to earlier monopoly cases); Jéze, “De la responsabilité pécuniaire de V Etat 
italien envers les nationauz et les étrangers a raison de l’ établissement d’un monopole public des 
assurances sur la vie,” 29 Revue du droit public et de la science politique (1912), p. 450; also, 
ibid., 1913, p. 58 ff.; Baty, International Law, p. 84 ff.; Schiicking, ‘‘ Der Schutz der wohler- 
worbenen Rechte im V élkerrecht,”’ Festgabe fiir Max Huber (1934), p. 204 ff. Cavaglieri, in 
“La notion des droits acquis et son application en droit international public,” 38 Revue générale 
de droit international public (1931), p. 267 ff., is of the opinion that international law has not 
yet developed a rule in this respect at all. 

The same problem arises in the municipal law of all those countries which in their constitu- 
tions provide against confiscation of private property. 

12 Publications of the Permanent Court of International Justice, Series A/B, No. 63, in 
particular p. 88. Cf. also the opinion of Sir Cecil Hurst, ibid., p. 121 ff., where a very illu- 
minating distinction is drawn between rights deriving from a legal monopoly interfering 
with existing contracts, and mere business interests. 
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has been one where the state or persons acting directly in its name (authori- 
ties, officials) have become active. This does not mean that the act must 
expressly be called expropriation or that it is restricted to particular powers 
or authorities within the state. It simply means that interference with foreign 
property by persons who are not usually connected with the sphere of state 
activity is not expropriation in the sense of international law, e.g., when 
damage is done to foreign-owned property by private individuals acting 
singly or by mob violence. Such acts may lead to state responsibility for 
denial of justice, e.g., if the foreigner is denied proper access to municipal 
tribunals after such violence has occurred." Since the legal consequences 
may differ in the case of expropriation, on the one hand, and of denial of 
justice in the narrower sense of the term on the other hand, it would be well 
to draw a distinct line of demarcation between the case of private and that of 
public interference with foreign property and to restrict the use of the term 
“expropriation” to the latter. Thus, the subject of expropriation is the 
state as such, acting, according to its laws, through its organs, authorities, 
officials, or other persons for whom it is considered to be directly responsible. 

(3) We now come to the question of the method of expropriation, that is, 
the way in which foreign property may be expropriated by the state. A 
number of important distinctions have to be made in this respect. 

(a) The first distinction refers to the form of the expropriating measure 
and to the authorities within the state which are involved. Foreign prop- 
erty may, for instance, be expropriated by an administrative act based upon 
a preéstablished general rule of law and directed against one or a few single 
owners, or it may be expropriated by an act of the legislature referring to a 
whole class of owners, or by executive decree not based on any general rule 
of law. From the point of view of international law this is irrelevant. 
There existed, indeed, what may be called the “‘classical’”’ scheme of expro- 
priation, as developed in the liberal Rechtsstaat during the nineteenth cen- 
tury. Here a high measure of protection of private property from state 
interference was sought by a kind of separation of powers in the procedure of 
expropriation: expropriation meant the seizure of property in individual 
cases by an act of the executive authority which was based on a general 
expropriation law enacted by the legislature, which was followed by the fixa- 
tion of the amount of compensation by an independent state court. Conse- 
quently, a state incurred international liability whenever this scheme was 
not observed, e.g., where individual foreign property was seized by an ad- 


18 The question as to what constitutes state responsibility for denial of justice cannot be 
dealt with here. Cf. the very elaborate discussion by Freeman, International Responsi- 
bility of States for Denial of Justice (1938). 

4 Tllegal acts (according to the yardstick of the municipal law in question) of state officials 
or authorities do not, however, constitute expropriation whenever they can be sued in the 
courts of the country. An improper handling of such a suit may then lead to responsibility 
of the state for denial of justice. 
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ministrative act not based on any general rule and without compensation 
being fixed by a separate instance or without payment of compensation at all. 
Such an act, therefore, was called arbitrary or confiscatory (e.g., the classi- 
cal cases of Jonas King and George Finlay). With respect to legal con- 
sequences, however, international practice does not make any distinction 
between ordinary expropriation for public utility, and acts deemed to be 
arbitrary in view of the procedure adopted.'® More and more frequently 
cases occur in which even an act of the legislature directly interferes with 
foreign property. It has been recognized that here, as in other cases, the 
fact that the state has acted through its legislature cannot relieve it from 
international liability.‘7_ International law is concerned with the result 
only, irrespective of how it has been brought about. Failure to pay ad- 
equate compensation may thus oblige a state equally in the case of an arbi- 
trary executive decree and in the case of a well-defined procedure which has 
resulted in an inadequate indemnification. 

(b) As to consequences in international law, it is further irrelevant 
whether the measure in question is expressly called, or at least intended to 
be, expropriation, or whether it is expropriatory in character without being 
termed expropriation. In either case, whenever the criteria of expropria- 
tion are present, the act amounts to real expropriation. Here, too, it is only 
the result which counts, and a state whose acts result in taking away foreign 
property may find itself involved even when acting bona fide and without 
any intention of depriving anybody of his rights.}8 

18 Moore, Digest cf International Law, Vol. 6, p. 262 ff.; British and Foreign State Papers, 
Vol. 39, p. 410 ff. 

16 Woolsey, “‘The Expropriation of Oil Properties by Mexico,” this JourNnat, Vol. 32 
(1938), p. 523, however, seems to consider this distinction as to procedure important; ac- 
cording to this author, any consideration of the motives of expropriation is superfluous in 
the case of “arbitrary” procedure. 

17 Fenwick, International Law (2d ed. 1934), p. 204 ff.; Scelle, Précis de Droit des gens 
(1934), Vol. 2, p. 114; Hoyer, loc. cit., p. 580 ff.; Audinet, loc. cit., p. 19; Kaeckenbeeck, ‘“‘La 
protection internationale des droits acquis,’ Recueil des Cours de l Académie de Droit inter- 
national (1937), Vol. 1, p. 356. The De Sabla case, decided by the United States-Panama 
Claims Commission, offers a good illustration of general legislation amounting, together 
with ensuing executive acts, to expropriation of foreign property without compensation 
(Hunt, “United States-Panama General Claims Commission,” this JourNaL, Vol. 28 
(1934), p. 63 ff.). Cf. also the Shufeldt claim (Arbitration Series, op. cit.), where a conces- 
sion was declared invalid by decree of the legislature. 

18 International Law Association, Report of 34th Conference held at Vienna 1926, pp. 249, 
275 (addition to Resolution No. 5). Here, too, the De Sabla case, referred to above, is 
illuminating. Claimant had been deprived of certain tracts of her land by the enactment of 
laws authorizing the government to mzke leases to private individuals on the basis of appli- 
cations alleging that the lands were national property. The laws, in their actual applica- 
tion, made it extremely difficult for the owners to enter in due time the required ‘“opposi- 
tions” showing their right to the lands, so that the claimant, without negligence on her part, 
had lost part of her property. The whole procedure, in the opinion of the Claims Commis- 
sion, amounted to expropriation, although it was neither styled, nor intended to be, ex- 
propriation. 
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(c) An important distinction is that between measures directed against 
foreigners only and those which concern aliens and nationals alike. It will 
be shown in more detail later that there is much doubt as to the legal conse- 
quences of measures of expropriation which refer indiscriminately to citizens 
and foreigners, especially in case of measures of general reform enacted in 
general legislation. No such doubt exists, however, when the act is one of 
discrimination against foreigners. Here the usual legal consequences (in 
particular the obligation to pay compensation) arise even should the ex- 
propriation, directed only against foreigners, be effected as part of a general 
legislative program.!® In this sense, the principle of ‘national treatment” 
of foreigners is admitted by all those who have dealt with the problem, ir- 
respective of whether they consider this principle as the minimum or the 
maximum of what a foreigner may rely on.2° ‘‘ Non-discrimination”’ has 
formed the basis of all those claims where measures had been directed 
against single foreigners. It does not matter whether the discrimination is 
open or veiled, if only there is evidence that in its effects the measure affects 
practically aliens alone.”! 

(d) A further distinction has to be made with regard to what happens to 
the expropriated property after it has been taken away from the alien owner. 
In this respect, theoretical discussion frequently concerns a distinction made 
between cases in which the expropriated property is transferred to a new 
private owner or redistributed among new private owners, cases in which it 
is appropriated by the state, and finally cases in which the property or right 
is abolished as such (e.g., abolition of slavery as a legal institution, abolition 
of a monopoly, cancellation of a concession). Some authors, apparently in- 
fluenced by certain intrastate theories and practices with regard to expropria- 
tion, are inclined to apply the theory of “enrichment” to the sphere of 
international law. According to this doctrine, expropriation proper pre- 
supposes that somebody, state or private person, is ‘‘enriched”’ by the loss 
of the former owner, that is, that the expropriated property is transferred, 


19 Coudert, “‘The Mexican Situation and Protection of American Property Abroad,’ 24 
American Bar Association Journal (1938), p. 818; Verdross, loc. cit., p. 359 ff. 

20 F.g., Fachiri, “Expropriation and International Law,” 6 British Yearbook of Interna- 
tional Law, 1925, p. 160; Fischer Williams, loc. cit., p. 25; Brierly, loc. cit., p. 171; Bellot, 
“The Protection of Private Property,” 4 Revue de droit international, de sciences diplo- 
matiques et politiques (1926), p. 15; Marburg, “Enteignung und Vélkerrecht,” 3 Wérterbuch 
des V élkerrechts und der Diplomatie (1926), p. 819 ff.; Freeman, op. cit., p. 517; Gidel, “‘ L’ Arrét 
no. 7 de la Cour permanente de Justice internationale,”’ 1 Revue de Droit international (1927), 
p. 119; Kunz, “Two causes célébres,” 5 Hungarian Quarterly (1939), p. 43, and “The 
Mexican Expropriations,’’ New York University School of Law, Contemporary Law 
Pamphlets, Series 5, No. 1, 1940, p. 4. Cf. also the 34th Report of the International Law 
Association, p. 234. 

2. Brierly, loc. cit., p. 171; Fischer Williams, loc. cit., p. 29; Steinbach, Untersuchungen zum 
internationalen Fremdenrecht (1931), pp. 82 ff., 134; Bullington, “Problems of International 
Law in the Mexican Constitution of 1917,” this JourNnau, Vol. 21 (1927), p. 702 and 
note 86; De Lapradelle, as quoted by Gidel, luc. cit., p. 124. 
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and not simply abolished. In this latter case state responsibility for ex- 
propriation is denied. This doctrine may be in conformity with certain 
principles of classical intrastate legislation concerning expropriation, in- 
tended to protect the private owner against arbitrary measures of the state 
(abolition of private property, as distinguished from transfer to others for 
public use, was considered arbitrary interference), but it does not seem to 
apply to international law which intends to protect foreign property specifi- 
cally against arbitrary interference. Accordingly, international practice 
does not seem to be concerned with the later stages of expropriation, that is, 
whether there is appropriation or abolition. It suffices to show that there 
has been expropriation, regardless of what happens to the property seized.™ 
In cases where, indeed, the state has been exonerated from the liability of 
paying compensation for rights abolished or suppressed, it can always be 
shown that other reasons account for this result (exercise of police power, 
or the fact that the alleged right was not considered a real vested right).* 
Abolition as such would not take from the measure its character of expropria- 
tion. This is proved by the fact that in case of abolition plus discrimination 
(private property or rights being abolished, but only with respect to foreign- 
owned property) there is no question of the measure constituting genuine 
expropriation.” 

(e) We shall see that a further distinction is fundamental with regard to 
the legal consequences of expropriation which will be dealt with under that 
heading. It is whether foreign property is taken with or without provision 
for compensation, and, in the first case, whether there is full or partial com- 
pensation, immediate or deferred payment, payment in cash or otherwise. 
In the theoretical discussion the case in which full and immediate compensa- 
tion is not provided for is sometimes referred to as ‘‘confiscation”’ or ‘‘un- 
lawful,” ‘‘arbitrary”’ seizure, as distinguished from ‘‘lawful’”’ expropriation 

% Scelle, “A propos de I’ établissement du monopole des assurances en Uruguay,” loc. cit., 
pp. 637 ff., 658 ff.; Jéze, loc. cit., p. 444 ff.; Bullington, loc. cit., p. 703 ff.; Mallet-Prevost, 
“International Law and Its Application to the Oil Industry Abroad,” address delivered 
before the American Bar Association at Memphis, Tenn., Oct. 22, 1929, p. 6. These au- 
thors base their theory also on the argument of “police power” or the nature of the action 
as one of “social reform.” Following a report submitted by Witenberg, the International 
Law Association apparently deemed each case of abolition or suppression of a right to be 
made in exercise of the state’s police power and, therefore, to be exempt from the ordinary 
consequences of expropriation (cf. 36th Report, op. cit., pp. 332, 347, 351, 362), but obviously 
this equation is not always justified. 

2% Cf. the rule of nineteenth century Prussian law according to which each Enteignung 
must be an Uebereignung; later German practice abandoned this rule. For a French civil 
law theory of enrichment see Barthélemy, in 24 Revue de droit public et de la science politique 
(1907), p. 98. 

% Fischer Williams, loc. cit., p. 25; Hoyer, loc. cit., p. 591 ff. 

2 Thus in cases of abolition of slavery or of prohibition legislation. 

% Thus, ¢.g., payment of compensation in the Sicilian Sulphur Monopoly case to the 
French owners of the abolished concession (British and Foreign State Papers, Vol. 29, p. 
1225). 
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with compensation. For reasons which will be discussed later, it is proposed 
to reserve the term of “unlawful confiscation” to another case and to apply 
the term ‘expropriation’? whenever foreign property has been taken by 
action of the state, with or without indemnification. 

(f) If we wish to state exactly what expropriation in international law 
means we must also answer the question of the ‘‘extent”’ or ‘‘measure”’ of 
expropriation, that is, whether there exists a minimum degree below which 
the interference ceases to constitute expropriation. If there is direct, ex- 
press taking away of an individualized piece of property, there can be no 
doubt as to the nature of the act as expropriation with regard to the entire 
thing or right in question. If, however, a measure indirectly interferes with 
property, e.g., by diminishing its value through certain acts, or by burdening 
the whole of the property of an individual with pecuniary obligations (taxa- 
tion), the question of degree becomes important. If it remains within cer- 
tain usual limits, such interference is deemed not to be expropriation of part 
of the whole property; but if it exceeds certain limits it is said to constitute 
partial expropriation.?7 It cannot, however, be denied that it may often be 
very difficult to decide whether or not in a special case the limits of usual 
interference have been reached or transgressed and, therefore, expropriation 
occurred. 

(4) We now come to the motives and purposes which underlie the measures 
in question. Are they material or immaterial in giving to, or taking from, a 
measure its character of expropriation? We here meet with the first great 
exception to the rule that any interference, by action of the state, with foreign 
property constitutes expropriation. According to the theory and practice 
of the early nineteenth century the function of the state in a laissez-faire 
society was merely to protect private property. Actual interference with 
this private sphere was to occur only in exceptional cases, for reasons of 
public utility and with full compensation; thus, e.g., when internal improve- 
ments such as the construction of railways made the transfer of property 
from one owner to another owner necessary. The state’s right to expropri- 
ate for such purposes became known as its right of eminent domain. How- 
ever, even in the era of most radical non-intervention policy there were al- 
ways certain cases in which state interference with private property was not 
considered expropriation entailing an obligation to pay compensation but a 
necessary act to safetuard public welfare: e.g., measures taken for reasons of 
police, that is, for the protection of public health or security against internal 
or external danger. 

The right of the state to interfere with private property in the exercise of 


*7 Fachiri, “Expropriation and International Law,’’ loc. cit., p. 170; “International Law 
and the Property of Aliens,’’ loc. cit., p. 53 ff. Cf. also resolution of the New York Con- 
ference of the International Law Association (36th Report, op. cit., pp. 347, 361 ff.), as 
against the report submitted by Witenberg, who held the case of taxation to be an exception 
from the rule of protection of private property (ibid., pp. 322 ff., 350). 
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its police power has been recognized by general international law as referring 
to foreign property also: interference with foreign property in the exercise of 
police power is not considered expropriation. The state is deemed to be free 
to take all necessary steps in this respect without incurring any of the obliga- 
tions which accompany ordinary expropriation. Again it is very difficult 
to draw a sharp line of demarcation between the exercise of the right of 
eminent domain and that of police power, especially since states have more 
and more abandoned the lazssez-faire conception of their functions and be- 
come “‘ welfare” states interfering daily in all imaginable realms of private 
activities by all imaginable measures and procedures. It may be often diffi- 
cult to ascertain whether such interference is one which is necessary to pro- 
tect the public against a direct danger threatening its safety or one which 
refers to public utility only.28 There is the great controversy as to whether 
general legislative reform measures interfering with rights in order to estab- 
lish what is deemed to be a better social order in certain branches or the 
whole of national economy (measures of “‘socialization”’ or ‘“‘nationaliza- 
tion” or “‘social reform’”’) constitute measures of an extended police power, 
whether they fall under the traditional conception of expropriation for 
public utility, or whether they form a new kind of motivation which leads 
to new legal consequences. We shall treat this problem in its relation to 
international law under a special heading. Suffice it to say here that, in 
spite of difficulties of demarcation, the distinction between measures of 
police and expropriation for public utility is one of positive international 
law, recognized by state practice as well as by the almost unanimous opinion 
of theorists.”° 

28 This difficulty is emphasized by Baty, International Law, p. 85; Fischer Williams, loc. 
cit., p. 24 ff.; Bullington, loc. cit., p. 699 ff. 

29 Cases: J. Parson’s case, American and British Claims Arbitration, Report of F. K. 
Nielsen (1926), p. 587; Chorzow Factory case, Publications of the Permanent Court of 
International Justice, Series A, No. 7, p. 22 (referring to “judicial liquidation and similar 
measures’). Cf., however, the case mentioned by Foulke, International Law (1920), Vol. 
2, p. 24, where damages for losses suffered by fumigation for sanitary purposes were paid. 

Doctrine: Kaeckenbeeck, ‘‘The Protection of Vested Rights in International Law,” 
loc. cit., p. 16, and ‘‘La protection internationale des droits acquts,”’ loc. cit., p. 404 ff. (with 
reference to the jurisdiction of the Upper Silesia Arbitral Tribunal, instituted by the Geneva 
Convention of May 15, 1922); Foulke, op. cit., p. 24; Brierly, loc. cit., p. 171; Verdross, loc. 
cit., p. 372; Lauterpacht, ‘‘Régles générales du Droit de la paix,” Recueil des Cours de l’ Aca- 
démie de Droit international (1937), Vol. 4, p. 346; Fachiri, “International Law and the 
Property of Aliens,’’ loc. cit., p. 53; Freeman, op. cit., p. 521; Report by Witenberg, 36th 
Report of International Law Association, p. 333; Borchard and Jessup in Proceedings 
of American Society of International Law, 1927, pp. 24 ff., 39. Mallet-Prevost (op. cit., 
p. 6), Brierly (loc. cit., p. 171), and Kunz (“The Mexican Expropriations,”’ loc. cit., p. 24) 
affirm that there can never be any justification for the exercise of police power where property 
is transferred to the state or another person but only if it is abolished. This equation of 
expropriation and enrichment leads to confusion: Why should not public necessity require 
the transfer of property to public authorities, under certain circumstances, e.g., for military 
reasons? 
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Apart from this distinction, however, the different purposes and motiva- 
tions are entirely irrelevant as far as legal consequences are concerned. In 
particular, there is no relevant distinction between cases of real public utility 
and arbitrary acts: °° international law does not contain its own definition of 
“public use”’ but leaves it to the expropriating state to judge what it con- 
siders useful for the welfare of its people.**. Even in the extreme case where 
a state expressly takes foreign property without giving any reason or motiva- 
tion for its action, international law does not contain any special rule dealing 
with such a case in a way different from ordinary expropriation for public 
use. 

(5) If we now ask what are the consequences which international law 
connects with the fact of expropriation we have to be very careful about 
making definite statements. The theoretical discussion concerning this sub- 
ject is often confused. Some authors consider expropriation an international 
wrong without paying attention to the legal consequences to which this quali- 
fication would necessarily lead. Butif, as we shall presently see, the generally 
admitted legal consequence of expropriation is the obligation to pay compen- 
sation for the property taken, the legal nature of expropriation must needs 
differ from that of an internationally illegal act in the usual sense of this 
term. 

It has rarely been noticed that international practice, in particular that of 
the Permanent Court of International Justice, provides a definite answer to 
this question. Under this jurisdiction, apart from the case where a special 
treaty stipulation expressly forbids expropriation, such a measure is a lawful 
faculty or right of the state which leads to an international obligation to pay 
compensation for the value taken. The action of a state exercising this right 
is not one which international law qualifies as illegal or tortious and which, 
therefore, would oblige the state to restore the damage done (restitutio in 
integrum). It is true that, according to the decision of the court in the 
Chorzow Factory case, the breach of an express treaty obligation forbidding 
expropriation made the act a wrongful one for which restitution in kind (or, 
if impossible, full payment of value plus losses sustained) was due. But the 
court further stated that ordinary, lawful expropriation would have brought 


30 As Sack, ‘“‘ Les réclamations diplomatiques contre les Soviets,” 66 Revue de drott interna- 
tional et de législation comparée (1939), p. 8 ff., seems to affirm. Kunz, “Two causes célé- 
bres,” loc. cit., pp. 50, 57, restricts “legal expropriation” to reasons of public utility but 
leaves it to the discretion of the expropriating state to decide what constitutes public 
utility; ¢f. also his ‘‘ Mexican Expropriations,” loc. cit., p. 55. 

31 Bourquin, “‘Régles générales du Droit de la paix,” Recueil des Cours de l Académie de 
Droit international (1931), Vol. 1, p. 166; Stowell, International Law (1931), p. 172; Cutler, 
“The Treatment of Foreigners,” this Journat, Vol. 27 (1933), p. 239 ff.; Fischer Williams, 
loc. cit., p. 25. According to a resolution adopted by the International Law Association 
(36th Report, p. 362, sub. 2a) “International law prohibits a state from distorting, as 
against foreigners, the notion of public interest or public utility”; it is not, however, ex- 
plained what the legal consequences of such a “distortion’’ would be. 


254 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


about merely the obligation to pay cash compensation for direct losses.* 
As the decision of the American British Claims Arbitration Tribunal in the 
Eastern Extension Telegraph case * puts it, expropriation, like certain other 
acts of the state (e.g., requisition, or the exercise of the right of angary), is a 
“legitimate act . . . which creates an obligation.’”’ This has also been the 
common basis for both the Mexican and the United States arguments in the 
recent oil expropriation case.*4* In theory, too, this distinction has been 
made,** though never with all that clearness as to its consequences which 
characterizes the decision in the Chorzow Factory case. Against this array 
of jurisprudence, state practice and doctrinal opinion, certain deviating 
statements ** do not seem to detract from the validity of the rule. Thus we 
have here the basis for a legally relevant distinction between confiscation 
as an illegal seizure, and expropriation as a legally permitted, 7.e., lawful, 


act. 
Thus we can state as a general rule of international law that expropriation 


of foreign property obliges the state to indemnify the foreign owner. This 
rule, which some theorists consider as one of natural law,*” can at any rate 
be verified by state practice and jurisprudence as one of customary inter- 


% Publications of the Permanent Court of International Justice, Series A, No. 17, pp. 46, 
47. 

% Nielsen’s Report, op. cit., p. 76. Cf. also the award by R. Fazy, in the case of David 
Goldenberg, Rumania v. German Reich, Sept. 27, 1928, 3 Revue de Droit international (1929), 
p. 559, and the decision in the Delagoa Bay case, op. cit., pp. 164, 166. The decision in the 
case of Walter Fletcher Smith (Whiteman, op. cit., Vol. 2, p. 1408 ff.) likewise distinguishes 
between legal and illegal expropriation; the latter is said to lead to an obligation to restore 
the property taken (p. 1411). 

4 Cf. statement by Secretary Hull of March 29, 1938, and Mexican reply of March 31, 
1938 (Department of State Press Releases, Vol. 18, p. 435 ff.), and even, in principle, the 
British note of April 8, 1938 (Coudert, loc. cit., p. 818 ff.). In a more recent exchange of 
notes, however, Mexico, with reference to the United States’ contention that “the right of 
expropriation is coupled with and conditioned on the obligation to make effective, prompt, 
and adequate compensation,” has refused to recognize an international legal obligation to 
pay immediate compensation (cf. notes of April 3, 1940, and May 1, 1940, Department of 
State Bulletin, Vol. 2, 1940, pp. 380, 466). Cf. also Hoyer, loc. cit., p. 596, with reference to 
the French and British standpoint vis-d-vis the Bolshevist expropriations. 

% Kaeckenbeeck, “Protection of Vested Rights in International Law,” loc. cit., p. 15 ff. 
(not “compensation for a tort, in order to redeem an illegal act, but an equitable alleviation 
of the economic sacrifices demanded’’); Sack, loc. cit., p. 12 (“obligation juridique de nature 
quasi-contractuelle”’); Marburg, loc. cit., p. 20; Woolsey, loc. cit., p. 524 ff.; Eagleton, op. cit., 
p. 165 ff. 

% Cf. Observations générales of the British Government in the Expropriated Religious 
Properties case, as quoted by Fachiri, “Expropriation and International Law,” loc. cit., 
p. 168; standpoint of France vis-a-vis the Bolshevist expropriations (Hoyer, loc. cit., p. 596, 
also Fauchille, Traité de Droit international public (8th ed. (1922), Vol. 1, Pt. 1, p. 954 ff.) 
and, apparently, Kunz, “‘The Mexican Expropriations,’’ loc. cit., pp. 52-55. 

87Cf, Fauchille, op. cit., p. 930; Ruegger, loc. cit., p. 459 ff.; Audinet, loc. cit., p. 
11 ff. 
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national law.** There are only a few doctrinal, and apparently no practical 
statements which deny its general validity.*® 

But this rule needs to be more clearly defined. What does compensation 
or indemnification imply? We have seen that it does not mean restitution 
of the property taken, but payment for its value. The ever repeated state- 
ment that this compensation must be just or fair 4° does not seem to be very 
helpful, as it is rather vague. More concrete is the rule that only full and 
immediate compensation in cash fulfills the conditions of international law. 
Though in practice deferred payments have frequently been accepted or 
agreed upon, the fact that interest has usually been paid for the delay seems 
to corroborate this rule.“ On the other hand, there is less unanimity as to 
what constitutes full indemnification. As we have seen, the Permanent 
Court of International Justice distinguishes the legal obligation arising out of 
lawful expropriation from the consequences of an illegal seizure not only 
in that the former involves compensation, not restitution in natura, but also 
in that it is limited to “‘the value of the undertaking at the moment of dis- 
possession”’ and does not comprise indirect damages incurred by the loss of 


%8 Cf. the cases of George Finley and Jonas King, as quoted above, the Melczer Mining 
Company case between the United States and Mexico (Nielsen, op. cit., p. 369), the cases 
reported in La Fontaine, op. cit., pp. 225 ff., 240 ff., statements made during the Mexican 
oil dispute as quoted above. A treaty which concerned the expropriation of British-owned 
property during the French revolution already provided compensation for, not restitution of, 
landed property (Hertslet, Map of Europe by Treaty (1875), Vol. 1, p. 399 ff.). And the 
following authors: Verdross, “Zur Konfiskation auslandischen Privateigentums nach Friedens- 
vélkerrecht,” 4 Zeitschrift fiir éffentliches Recht (1925), p. 324 ff. (referring also to treaties as 
evidence of the existence of a customary rule); Hoyer, loc. cit., p. 597; Bellot, loc. cit., p. 15; 
de Visscher, ‘La responsabilité des Etats,” 2 Bibliotheca Visseriana (1924), p. 95; Bourquin, 
loc. cit., p. 166; Scelle, Précis de Droit des gens, Vol. 2, p. 113; Dupuis, loc. cit., p. 161 ff.; 
Bullington, loc. cit., p. 695; Kunz, “Two causes célébres,” loc. cit., p. 50 ff. (especially p. 
57). 

Thus Hatschek (Vélkerrecht als System rechtlich bedeutsamer Staatsakte, 1923, p. 397) 
limits the obligation to indemnify to the case where the foreigner lives outside the territory 
of the expropriating state; Steinbach (op. cit., p. 132 ff.) to the case where the expropriation 
is for purely fiscal reasons, not for public utility. Neither submits any evidence for these 
allegations. Vattel (Law of Nations, Book 2, Chap. 8) suggested a distinction between 
landed property, to be regulated freely according to the lex ret situs, and other property 
which was to be respected because constituting part of the wealth of the foreigner’s nation. 

“© Chorzow case, op. cit., Series A, No. 17, p. 46; Norwegian Ships arbitration, loc. cit., 
p. 74; case of David Goldenberg, loc. cit., p. 559. 

“| F.9., Savage case (Moore, International Arbitrations, Vol. 2, p. 1855 ff.); Norwegian 
Ships arbitration, loc. cit., p. 75; Chorzow Factory case, loc. cit., p. 47. In the compromise 
concerning Mexican agrarian expropriations the United States agreed to deferred payments 
without asking for interest, but stated that this was not to constitute a precedent. On the 
other hand, ef. the award in the case of David Goldenberg (loc. cit., p. 559): “‘délat raisonna- 
ble.” The doctrine usually emphasizes “immediate” payment: Hyde, “‘Compensation for 
Expropriation,” this JourNaL, Vol. 33 (1939), p. 110; Kunz, “Two causes célébres,”’ loc. cit., 
p. 50, and “The Mexican Expropriations,”’ loc. cit., p. 57 ff.; International Law Association, 
36th Report, p. 362, rule 2b; see, however, also pp. 337 ff., 586 ff. 
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property.“ Other decisions of international tribunals, e.g., that of the 
Permanent Court of Arbitration in the Norwegian Ships case, however, in- 
clude indirect damages, such as cessation of profit. 

In practice it seems to be difficult to ascertain the value of an object which 
has no usual market price without having recourse to average profits or re- 
turns; investment may exceed or fall below the actual value.“ But it is 
difficult to ascertain any definite positive rule, since practice “is always 
affected by what is practicable under the particular circumstances of the 
case.”’ 45 

(6) It has been shown, in very broad outlines, what ‘‘expropriation” in 
international law means and what are the legal consequences connected with 
it. We have not, however, dealt with the most interesting and, at the same 
time, most complicated problem which has been raised by recent develop- 
ments and which a theory of expropriation must try to solve, namely, the 
problem of general reform measures involving expropriation. 

The great changes in state functions which have taken place since the days 
of laissez-faire liberalism have had a direct influence upon the meaning and 
importance of the right of expropriation. Little by little not only so-called 
social legislation—in the form of the regulation of labor conditions, taxation 
for social or other non-financial purposes, etc.—which more and more has 
come to be included in the state’s police power, but direct interference with 
private property in the form of abolishing it, transferring it to the state, or 
redistributing it among other groups of the people have been frequent in 
many parts of the world, and not only in backward ones. New economic 
policies striving for autarchy have brought about not only indirect inter- 
ference, such as currency legislation, but in certain countries have directly 
interfered with those two traditional rights of the private owner (especially 
the entrepreneur and the landowner) which had come to be considered essen- 
tial elements of private property: his right of management and disposal, and 
his profits. The clearest example of the new type of state interference is, 
however, the direct taking away of private rights in the form of outright 
abolition or redistribution. Has this development affected international 

Permanent Court of International Justice, loc. cit., p. 47; also Bourquin, loc. cit., p. 167 
(‘“dommage direct causé par l’expropriation”’). 

48 Norwegian Ships arbitration, loc. cit., p. 73; Delagoa Bay case, op. cit., p. 166; Shufeldt 
claim, op. cit., p. 877 ff. 

“In the case of Dr. Ashmore (La Fontaine, op. cit., p. 601 ff.) the value of certain fishing 
rights was fixed by a capitalization of the lost annual returns. The standard for the final 
compromise in the Mexican agrarian case was the “just value” and “fair return” of the 
properties. 

Dunn, Diplomatic Protection of Americans in Mexico (1933), p. 380. Some authors 
affirm that in case a state is apparently not in a position to pay immediate and full com- 
pensation, it is obliged to restore the property: Hyde, loc. cit., p. 112; Culbertson, “Foreign 
Interests in Mexico,” 17 International Affairs (1938), p. 777. Actual practice, so far, does 
not confirm the validity of a rule which would make the right of eminent domain dependent 
upon the financial situation of the expropriating state. 
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law as it has been outlined here? We do not have to deal with the causes 
underlying these changes and events, or with the political and philosophical 
reasoning pro and con, neither of which belongs to the sphere of legal re- 
search proper (that of social facts belonging to sociology of law, that of 
social evaluation to social ethics and politics). We have merely to ask 
whether, and how, the actual situation in interstate practice has changed the 
traditional rules of the international law of expropriation. 

The crucial test concerns a situation where a general action of the state 
(usually a legislative act, but possibly an act of the executive, especially 
where there is no separation of powers) expropriates private property, with- 
out discrimination between aliens and nationals,‘? for purposes which tran- 
scend those of police and involve general welfare, social justice, etc. 

Historically these phenomena of a contracting economy have a parallel 
in similar phenomena which accompanied the transformation of an unfree 
economy with feudal features into free laissez-faire society. There, too, re- 
distribution of property often occurred, e.g., lands belonging to Church or 
nobility, property rights, such as feudal land rights, monopolies and other 
trade privileges restricting freedom of commerce.** Similar cases are the 
abolition of slavery or other kinds of human bondage. Though these meas- 
ures were very often taken without granting compensation (at least, full 
compensation), there are almost no instances where aliens successfully 
claimed indemnification. Then, during the stage of a more or less free 
economy in Europe, some cases arose in which state monopolies were erected, 
interfering with the free exercise of certain branches of industry or com- 
merce. The first case in which the legal questions involved were rather 
elaborately discussed was the Sicilian Sulphur Monopoly case in 1838.°° 
Here, for the first time, the principle of equal treatment of aliens as the 
maximum of what foreigners could claim in this respect was opposed to that 
of an international standard of justice which, under certain circumstances, 
would give foreigners more than equality with nationals. The submission 
of Sicily to the British standpoint in this case would have been more con- 


“ For a sociological inquiry into these questions, cf. my article ‘Expropriation of Alien 
Property—An Inquiry into the Sociology of International Law,” 8 Social Research (1941), 
p. 63 fff. 

‘7 Though such action does in fact sometimes merge with nationalistic motives, especially 
when a high percentage of those whose property is concerned are foreigners. 

8 Cf. the cases mentioned by Borchard, op. cit., p. 126 ff., and Barthélemy, loc. cit., p. 65 ff. 

‘9 An exceptional case concerning French revolutionary land expropriations has been 
mentioned above. The expropriation legislation of the short-lived Rome Republic of 1848 
expressly exempted foreign Church property (British and Foreign State Papers, Vol. 62, 
p. 467). The application of the French revolutionary expropriation measures to Alsatian 
possessions of German princes and nobles, however, was one of the reasons for the outbreak 
of the war of the First Coalition against France. 

8° British and Foreign State Papers, Vol. 28, p. 1166 ff., especially Sicilian notes of July 
31, 1838 (p. 1202), Sept. 17, 1838 (p. 1215), and Palmerston’s reply of Oct. 12, 1838 (p. 1218 
ff.) 
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clusive if it had not been brought about by a British naval demonstration. 
Other cases of the creation of monopolies or state privileges are likewise in- 
conclusive because sometimes they led to indemnification and sometimes 
not, according to the respective municipal law of the country.“ Interna- 
tional discussion arose, for the first time to a larger extent, shortly before the 
World War, when Italy introduced, and Uruguay abstained from a planned 
introduction of a state life insurance monopoly. But at that time the legal 
discussion dealt more with the question of whether such a monopoly inter- 
fered with anything which could be qualified as a vested right of the private 
companies concerned than with the problem of general legislation being in 
violation of any standard of civilization protecting foreign property. At 
any rate, due to the contradictory results, both cases seem to be inconclusive. 

The first great case involving large expropriations for a general social 
reform was that of the Mexican agrarian legislation (the Mexican Constitu- 
tion of 1917 being prior to the Bolshevist revolution). However, through- 
out the entire first stage of the ensuing discussion between the United States 
and Mexico, including the controversy concerning the Alien Land Law of 
1925, the real issue was not that of ‘national treatment” v. “standard of 
civilization.” * This became the fundamental issue, however, with the 
revival of the dispute by the Cardenas reform measures, leading, in 1938, to a 
sharp opposition of the two contradictory principles in an exchange of notes.* 
The result was a compromise in which both parties maintained their respec- 
tive legal standpoints in principle, while, in practice, Mexico largely com- 
plied with the American demands.*5 

The last stage of the Mexican agrarian dispute had been preceded by those 
important cases of agrarian reform in Eastern European countries during the 
’twenties which gave rise to the most elaborate discussion so far. The Hun- 
garian optants cases, in particular, for years not only occupied international 
tribunals,®* chancelleries, the League of Nations,®” and international con- 


51 Cf. the cases mentioned by Borchard, op. cit., p. 126 ff., and Audinet, loc. cit., p. 21 ff. 

8 Cf. the quotations in De Lapradelle-Niboyet, Répertoire de Droit international, Vol. 8 
(1930), under “‘ Théorie générale de la condition de lV’ étranger,”’ by S. Basdevant, p. 51. 

53 Cf. Dunn, op. cit., p. 371 ff. The main issues, here, were the adequacy of compensation 
and whether certain limitations in the use and right of property amounted to expropriation. 

5 Cf. in particular, Mexican notes of Aug. 3 and Sept. 2, 1938, and American note of Aug. 
22, 1938, this JouRNAL, Supplement, Vol. 32 (1938), p. 181 ff. 

5 Cf, exchange of notes of Nov. 9 and 12, 1938, ibid., and Kunz, ‘“‘The Mexican Expropria- 
tions,” loc. cit., p. 23 ff. The Mexican oil expropriation affected only foreign-owned prop- 
erty; as a discriminatory measure it should not, therefore, be confounded with measures of 
general reform applying to foreigners and nationals alike. 

86 Cf. decision of the Hungarian-Rumanian Mixed Arbitral Tribunal of Jan. 10, 1927 
(translated in Agrarian Reform in Rumania and the Case of the Hungarian Optants before 
the League of Nations, 1927, p. 2 ff.), favorable to Hungary’s standpoint and the principle of 
the “standard of civilization.” 

57 Cf. Austen Chamberlain’s report submitted to the League Council, favorable to Ru- 
mania and the principle of ‘‘equality of treatment” (ibid., p. 29 ff.). 
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ferences, but arrayed almost every international lawyer on one side or the 
other.*® Practically the result was again a diplomatic compromise in which 
the parties expressly maintained their standpoint in principle.*® In the case 
of Bolshevist expropriation legislation, as is well known, the opposing stand- 
points have never come even to a compromise solution. 

To this survey of state practice may be added decisions or obiter dicta of 
international tribunals which again reveal the lack of unanimity on this 
question. The Permanent Court of International Justice has twice stated 
that equality of treatment cannot justify the breach of an international 
treaty stipulation which prohibits expropriation.“ This, by implication, 
may lead to a corresponding conclusion as far as the customary rule of ex- 
propriation is concerned. An outspoken recognition of the principle of the 
international standard is contained in the United States-Mexican Claims 
Commission case of George W. Hopkins.® On the other hand, arbitration 
in a case between the United States and the Reparations Commission de- 
cided in favor of equality of treatment, and the same standpoint is revealed 
in an obiter dictum of the Permanent Court of Arbitration in the Canevaro 
case.® 

Small wonder that international law theorists are far from unanimous in 
dealing with the problem. On the one hand there are those who, for all imag- 
inable reasons and with the most diverse argumentation, defend the prin- 
ciple of national treatment, which in its application to our question means 
that foreigners under general expropriation legislation cannot demand 
compensation if this is denied to nationals. They defend this rule some- 
times as one which goes back to a general principle of equal treatment of 
foreigners, or by the quasi-legal principle of state sovereignty, or by out- 
right political considerations, sometimes, on the other hand, by reference to 
positive international practice; but the result is the same in all these cases. ** 

58 Cf. quotations in De Lapradelle-Niboyet, op. cit., p. 55 ff. 

5° Cf. Recueil des décisions des Tribunaux Arbitraux Miztes, Vol. 10 (1930), p. 176 ff. 
(especially preamble of agreement No. 2, April 28, 1930). 

6° Fauchille, op. cit.; Sack, loc. cit. 

8! Permanent Court of International Justice, loc. cit., Series A, No. 7, p. 33; Series A/B, 
No. 61, p. 243. 

® The same conclusion is possibly warranted by the decision of the Permanent Court of 
Arbitration in the Expropriated Religious Properties case (Scott, op. cit., Vol. 2, p. 1 ff.). 

®& This JouRNAL, Vol. 21 (1927), p. 160 ff. 

“8 British Yearbook of International Law, 1927, p. 156 ff. (especially pp. 168, 169). 

% Scott, op. cit., Vol. 1, p. 284 ff. 

% Cavaglieri, loc. cit., p. 293 ff.; Fischer Williams, loc. cit., p. 15 ff.; Baty, Canons of Inter- 
national Law, p. 131 ff. (excepting the case of “savage barbarity’’); Fenwick, op. cit., p. 204 
ff.; Marburg, loc. cit., p. 821 ff.; Isay, loc. cit., p. 453; Fiore, op. cit., pp. 582, 616; Pinheiro- 
Ferrara, in Martens, Précis du Droit des gens moderne de l'Europe (2d ed. 1864), Vol. 1, 
p. 300; Hershey, Essentials of International Public Law and Organization (2d ed. 1927), 
p. 254; Brierly, loc. cit., p. 171, and Law of Nations (2d ed. 1936), p. 178; Dunn, “ Interna- 
tional Law and Private Property Rights,’ 28 Columbia Law Review (1928), p. 175 ff. 
(proposes a more definite rule, p. 180, which, however, would also presuppose an objective 
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On the other hand, the adherents of the international standard of justice, by 
a similar diversity of reasoning, draw the conclusion that this standard de- 
mands compensation of foreigners for expropriation in cases of general re- 
form measures just as well as in the classical cases of expropriation for public 
utility.°7 ‘‘Un des terrains les plus solides de notre science—peu de points 
sont plus fermes,” says M. Gidel, adherent of the international standard. 
“«J’étudie le droit depuis un demi-siécle, et je n’arrive pas 4 comprendre que 
l’on puisse donner a pareille question une réponse négative; le régime des 
terres a toujours été réglé avec une sou veraine indépendence par la loi locale,” 
says M. Duguit, defending with similar certainty the opposite standpoint. *®* 

There are, indeed, a good many authors who make reservations and quali- 
fications to such general statements, again, however, with frequently contra- 


66 


instance to define in every concrete case whether there has been “bona fide reform,” “‘genu- 
inely aimed to benefit the nation,’’ etc.); Rolin, ‘‘ Les réformes agraires en Roumanie et la 
compétence des Tribunaux Arbitraux Miztes,” 54 Revue de Droit international et de législation 
comparée (1927), pp. 442, 467; Duguit, “Le différend rowmano-hongrois et le Conseil de la 
Société des Nations,’ ibid., p. 471 ff.; Alvarez, ‘La réforme agraire,”’ 10 Europe Nouvelle 
(1927), p. 1452 ff.; Berthélemy, in Agrarian Reform in Rumania, p. 65 ff.; Sibert, zbid., p. 248 
ff.; Strupp, zbid., p. 300, and ‘‘ Das vélkerrechtliche Delikt,’’ Handbuch des V élkerrechts (1920), 
Vol. 3, Pt. 4, pp. 118, 119; Jéze, loc. cit., p. 445; Garcia Robles, ‘‘La question des matitres 
premieres en Mexique et le Droit des gens,”’ 23 Revue de Droit international (1939), p. 529 ff. 

Cf. also Art. 9 of the Convention on Rights and Duties of States, Montevideo, 1933, this 
JOURNAL, Vol. 28 (1934), Supplement, p. 76, and Borchard, ‘‘The Committee of Experts at 
the Lima Conference,” zbid., Vol. 33 (1939), p. 272 ff., on the question of whether there is at 
least a regional inter-American law containing the rule of equal treatment. Marburg, 
loc. cit., p. 824 ff., affirms the existence of a regional rule of the minimum standard in the re- 
lations between the United States and Mexico. 

67 Fachiri, ‘‘ Expropriation and International Law,”’ loc. cit., p. 160 ff.; Kaeckenbeeck, “‘ La 
protection internationale des droits acquis,” loc. cit., p. 360 ff., and “‘The Protection of Vested 
Rights in International Law,” loc. cit., p. 16 (with some qualifications) ; Hoyer, loc. cit., pp. 
585 ff., 599 ff.; Bellot, loc. cit., p. 15; Nielsen, op. cit., pp. 39, 40; Anderson, ‘‘ Basis of the law 
against confiscating foreign-owned property,” this JouRNAL, Vol. 21 (1927), p. 525 ff. ; Stowell, 
op. cit., pp. 171, 178 ff., and Intervention in International Law (1921), pp. 159, 161 (rather 
vague); Anzilotti, “La responsabilité internationale des Etats a raison des dommages soufferts 
par des étrangers,’’ 13 Revue générale de Droit international public (1906), pp. 19, 20, and 
Cours de Droit international public (1929), Vol. 1, p. 473; Vagts, Mexico, Europa und Amerika, 
Unter besonderer Beriicksichtigung der Petroleumpolitik (1928), p. 296 ff.; Hyde, ‘‘Confiscatory 
Expropriation,” this JouRNAL, Vol. 32 (1938), p. 761, and International Law (1922), Vol. 1, 
p. 468 ff.; Phillimore, Commentaries upon International Law (8rd ed. 1882), Vol. 2, pp. 6, 
14; Fauchille, op. cit., p. 934; Hall, International Law (8th ed. 1924), p. 332; Eagleton, op. 
cit., pp. 83 ff., 86; Whiteman, op. cit., p. 21 ff.; Dupuis, loc. cit., pp. 150, 152, 160 ff.; Bulling- 
ton, loc. cit., p. 702 (with many doubts) ; Coudert, loc. cit., p. 819; Schiicking, loc. cit., p. 203 
ff.; Freeman, op. cit., pp. 515 ff., 527 ff.; Mallet-Prevost, op. cit., pp. 2, 3; Verdross, ‘ Les 
regles internationales concernant le traitement des étrangers,” loc. cit., pp. 335 ff., 359 ff.; 
Borchard, “‘The Minimum Standard of the Treatment of Aliens,” 38 Michigan Law Review 
(1939/40), p. 445 ff., especially p. 458 ff., and, more hesitant, in Proceedings of American 
Society of International Law, 1939, p. 62 ff.; Kunz, ‘‘Two causes célébres,”’ loc. cit., p. 54, 
and ‘‘The Mexican Expropriations,”’ loc. cit., p. 31 ff.; Dedk, Hungarian-Rumanian Land 
Dispute (1928), p. 116 ff.; Gibson, Aliens and the Law (1940), p. 3 ff. 

68 Gidel, loc. cit., p. 113; Duguit, loc. cit., p. 469. 


t 
( 
f 
fe 
d 
J 


EXPROPRIATION OF FOREIGN PROPERTY 261 


dictory results. Thus some theorists, defending national treatment, make 
exceptions for the case of general expropriation which changes the whole 
régime of private property as such and affirm an obligation to compensate in 
such cases.® But the contrary conclusion (which apparently is drawn by 
another author, ” would be quite as logical: as long as the state upholds the 
institution of private property it must make compensation for an excep- 
tional act of expropriation, whereas in the case of wholesale abolition of 
private property its protection by means of compensation would no longer be 
justified. Neither standpoint is based on evidence by the authors concerned. 
The same is true of those who limit the validity of the rule of equal treatment 
to civilized countries and apply to backward countries the standard of civili- 
zation.“ Another author seems to come to the opposite conclusion,” and it 
cannot, indeed, be said today that the so-called civilized countries guarantee 
that minimum degree of protection which would justify this distinction. 

It is not surprising that this situation leads a number of authors expressly 
to abstain from formulating any rule of international law for these cases.” 
State practice (as it is also reflected in the contradictory standpoints revealed 
in the preparation of the Hague Codification Conference of 1930), contra- 
dictory resolutions or fruitless negotiations of scientific associations,’® and 


69 Strupp, loc. cit., p. 118 ff.; Scelle, Précis de Droit des gens, Vol. 2, p. 128 (deals with this 
problem in a rather contradictory manner, cf., on the one hand, op. cit., p. 114, and, on the 
other hand, “L’Arrét de 10 janvier 1927 du Tribunal Arbitral Mixte roumano-hongrots dans 
les affaires dites agratres et le droit international,” 34 Revue générale de droit international 
public (1927), pp. 460, 464, where he seems to accept the principle of the international 
standard. ) 

70 Kelsen, loc. cit., p. 249 ff. 

1 Strupp, loc. cit.; de Louter, Droit international public positif (1920), Vol. 1, pp. 278 ff., 
296; Triepel, Vélkerrecht und Landesrecht (1899), p. 343. 

7 Schwarzenberger, “The Rule of Law and the Disintegration of International Society,” 
this JouRNAL, Vol. 33 (1939), p. 64. 

78 Hold-Ferneck, Lehrbuch des V élkerrechts (1932), Vol. 2, p. 30; ef. also Cutler, loc. cit., 
p. 239 ff.; Kelsen, loc. cit., p. 253; Cavaglieri, loc. cit., pp. 270, 295. 

“Cf. the different replies to the questionnaire, Question III, No. 3 of the Bases of Dis- 
cussion, this JouRNAL, Supplement, Vol. 24 (1930), p. 49 ff. The Committee on State Re- 
sponsibility, set up by the conference, was unable to complete its studies and to submit a 
report. The League of Nations Committee of Experts for the Codification of International 
Law had favored equality of treatment (this JourRNAL, Supplement, Vol. 20 (1926), p. 182). 

% Cf. Project No. 16 of the American Institute of International Law, submitted to the 
International Commission of Jurists at Rio de Janeiro, April, 1927, favoring national treat- 
ment (this JouRNAL, Special Supplement, Vol. 23 (1929), p. 232); International Law Associa- 
tion, Vienna Conference, 1926, report and resolutions in favor of the international standard 
(34th Report, op. cit., pp. 227 ff., 248 ff.); International Law Association, New York Con- 
ference, 1930, no unanimity (36th Report, op. cit., p. 351; the report drafted by Witenberg 
was in favor of an obligation to pay deferred compensation in case of agrarian reforms, 
ibid., p. 338 ff.); Institut de Droit international, Lausanne Conference, 1927, compromise 
formula which left the question open (“at least’’ equal treatment, cf. Annuaire de I’ Institut 
de Droit international, 1927, Vol. 3, p. 118); Harvard Research in International Law, this 
JOURNAL, Special Supplement, Vol. 23 (1929), p. 161, no definite answer. 
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the almost equally divided opinion of theorists, lead one to the conclusion 
that here the real basis of the existence of a customary rule of positive inter- 
national law, namely, quasi-unanimity or at least agreement among the 
great majority of states, is lacking. The solution in such a case cannot be a 
legal one but at best a practical compromise on the basis of partial, more or 
less compensation, as proposed by Lauterpacht.”* If such a compromise 
cannot be arranged among the parties to the dispute, they will stand divided 
indefinitely, as in the case of Bolshevist expropriation, each of them claiming 
the right to be on his own side and thereby proving that in a heterogeneous 
world certain fundamental decisions are made by world history, and not by 
a world tribunal. 

These are the rules which to an objective observer seemed to reflect posi- 
tive international law as it was when the war broke out. Since this war has 
turned out to be fought, on the part of one side, for the establishment of a 
revolutionary new world order, namely, for world supremacy, the very exist- 
ence of what used to be called positive international law (a legal order which 
was based on equality, or at least an equilibrium, of states) is now in the 
balance. This applies in particular to rules concerning the protection of 
foreign property, because the totalitarian states, in their internal structure, 
have come to replace the system of private property by one of state-regula- 
tion. Expansion of totalitarianism, therefore, necessarily means the spread 
of a system in which the traditional rules referring to private property would 
become more or less obsolete. Thus the outcome of the world struggle will 
also decide the fate of what we have tried to describe as the rules of positive 
international law concerning the expropriation of foreign property. 


% “ Régles générales du Droit de la paiz,”’ loc. cit., p. 344 ff., especially p. 347; Oppenheim- 
Lauterpacht, International Law (5th ed. 1937), Vol. 1, p. 284 ff. Concerning the juridico- 
political aspect of the question and proposals for a future regulation, cf. Dunn, “Interna- 
tional Law and Private Property Rights,’ loc. cit., passim, and my article “Expropriation 
of Alien Property,”’ loc. cit., passim. 
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STATE IMMUNITY AND THE REQUISITION OF SHIPS DURING 
THE SPANISH CIVIL WAR 


I. BEFORE THE BRITISH COURTS 


By LAWRENCE PREUSS 


University of Michigan 


Measures of expropriation and requisition enacted during the Spanish 
conflict by both the Republican and the Nationalist Governments have 
given rise to a series of cases which involve fundamental questions relating to 
state immunity, the effect of the acts of foreign states and governments, and 
the consequences of de facto recognition. While the decisions in general fol- 
low those laid down in similar cases growing out of the Soviet decrees of 
nationalization, the Spanish Civil War cases contain sufficient elements of 
novelty to justify their careful study. Both contending parties endeavored 
by requisition to obtain possession or control of Spanish vessels wherever 
situate, and the ensuing claims by the owners or the adversary government 
before foreign courts compelled an examination of the relative status of the 
de jure government of Spain and of the insurgent government of General 
Franco during a civil ‘‘war”’ which abounded in anomalous situations. 

The phenomenon of concurrent recognition of a de jure and a de facto 
government, both claiming control or the right of control over the same terri- 
tory, had already existed during the Italo-Ethiopian War.' Its recurrence 
during the Spanish conflict was the occasion for several significant decisions 
which may serve as guides to the solution of some of the legal problems aris- 
ing out of the existence, during the present war, of a number of refugee gov- 
ernments which, disputing the authority of de facto governments established 
in the territories which they claim, seek to maintain, or to obtain, control of 
the national patrimony abroad. An especially serious problem concerns the 
disposition of the merchant vessels of occupied or annexed countries which 
were outside the national territory at the time of its occupation. Foreign 
courts will undoubtedly be called upon to adjudicate the conflicting claims of 
rival governments and dispossessed owners, and their decisions will find a 
ready point of departure in those handed down in similar circumstances by 
British, American, French, Belgian and Dutch courts during the Spanish 
Civil War. In this fact lies the principal interest of the Spanish ship requisi- 
tion cases. 

The outbreak of the civil war found a large number of Spanish vessels at 


1See Bank of Ethiopia v. National Bank of Egypt and Liguori, [1937] 1 Ch. 513, this 
JouRNAL, Vol. 31 (1937), p. 742; Haile Selassie v. Cable and Wireless, Ltd. (No. 1), [1938] 1 
Ch. 545, reversed by Court of Appeal, [1938] 1 Ch. 839, [1938] 3 All E. R. 384, this Journat, 
Vol. 33 (1939), p. 580. 
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sea or in foreign ports, and, as the conflict progressed, others left Spanish 
waters to escape destruction or requisition. On June 19, 1937, the forces of 
General Franco occupied Bilbao and shortly thereafter consolidated their 
control over all of the Basque Provinces. The displaced Loyalist Govern- 
ment on June 28, 1937, issued a decree providing that all vessels registered at 
the port of Bilbao should be requisitioned and held at the disposal of ‘‘the 
legitimate Government of the Republic.” In the succeeding months 
Spanish consuls, acting in pursuance of this decree, were able to obtain 
possession of some forty vessels of Bilbao registry in British ports. Among 
these was the Cristina, which had not been in Spanish waters on the date of 
the decree or at any time thereafter. Upon its arrival at Cardiff on July 8, 
the Spanish consul demanded that the master produce the Patente de 
Navegacién in order that the fact of requisition might be noted in accordance 
with the terms of the decree. When the master refused to do so, the consul 
dismissed him and all members of the crew disaffected to the Loyalist cause, 
and on July 14 went on board and took possession of the ship. A new master 
was appointed, and held possession continuously thereafter for the Spanish 
Government. On July 22, the owners, the Compafiia Naviera Vascongada, 
issued a writ in rem in the Admiralty Division, naming as defendants the 
“‘Cristina and all persons claiming an interest,’’ and asking that possession of 
the vessel be adjudged to them. The Spanish Government entered a condi- 
tional appearance and lodged notice of a motion to set aside the writ and the 
arrest on the grounds that the Cristina was “the property of the Government 
of Spain, a recognized foreign independent state,”’ which declined to sanc- 
tion the proceedings; that the vessel was ‘‘in the possession of the Spanish 
Government by its duly authorized agent’’; that the Spanish Government 
had a “right to the possession” of the Cristina; and that the action im- 
pleaded a foreign sovereign state, namely, the Government of Spain. 

Mr. Justice Bucknill? and the Court of Appeal? granted the motion to 
set aside the writ and the arrest. The decisions in both instances were based 
solely on the ground that the Spanish Government was in actual possession of 
the vessel and that the necessary result of the action was to call upon a recog- 
nized foreign government to assert its title, and to have the question of the 
ownership or the right to possession of the vessel litigated in the courts.‘ 


259 LI. L. Rep. 1. 

8 Ibid., 47; [1937] 4 All E. R. 313 (Greer, Slesser, Scott, L. JJ.). 

4 In the Court of Appeal, Scott, L. J., said: “. . . The simplest way of stating the position 
is that before the writ was issued in this case, this vessel was already in the actual possession 
of the Spanish Government. Consequently that possession could not be displaced without 
an order of the Court upon the Spanish Government. That order . . . could not be made 
unless the Spanish Government consents that it should be made. It does not so consent, and 
the Court has, therefore, no jurisdiction in the matter, and must, in accordance with the rule 
of comity, set aside the writ as was done by Mr. Justice Bucknill.” 59 Ll. L. Rep. 47, at 
p. 50. 

In the judgment of Greer and Slesser, L. JJ., the case was governed by the decision in The 
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The appeal to the House of Lords took on special importance from the fact 
that the case of The Cristina was a test case in which a decision for the Span- 
ish Government would have the effect of virtually terminating proceedings 
by the owners against nineteen requisitioned vessels under arrest in British 
ports. All of these cases were stayed pending the decision of the House of 
Lords.° 

In dismissing the appeal,® their lordships were agreed in basing their deci- 
sion upon two indisputable propositions of international law which, Lord 
Atkin said, are “‘engrafted into our domestic law”’: 

The first is that the courts of a country will not implead a foreign 
sovereign, that is, they will not by their process make him against his 
will a party to legal proceedings whether the proceedings involve process 
against his person or seek to recover from him specific property or 
damages. 

The second is that they will not by their process, whether the sover- 
eign is a party to the proceedings or not, seize or detain property of which 
he is in possession or control.” 


In the case of a writ in rem issued against a vessel found or admitted to be in 
the possession of a foreign sovereign, both principles are broken. The argu- 


Jupiter (No. 1), [1924] P. 236. The facts of this case were that the Jupiter, a vessel belonging 
to a Russian company, was at Odessa in 1918 when Soviet decrees nationalizing Russian 
ships were issued. The ship subsequently left that port under control of her original owners 
and engaged in trade to various ports outside Russia. In 1924, while the Jupiter was laid 
up at Dartmouth, the master, acting without authorization from the owners, handed over 
possession of the vessel to the Trade Delegation of the U.S.S.R. The owners then issued a 
writ in rem against the “Jupiter and all persons claiming any right or interest in the said 
steamship.” The U.S.S.R. moved to set aside the writ. The Court of Appeal, affirming an 
order of Hill, J., granted the motion on the ground that the issue of the writ against a vessel 
in which a foreign sovereign state claimed an interest was in effect impleading that state. 
Serutton, L. J., said: “‘I think that the law is accurately stated by Mr. Dicey. He says: ‘The 
Court has no jurisdiction to entertain an action against any foreign sovereign. Any action 
against the property of a foreign sovereign is an action or proceeding against such person’: 
Conflict of Laws, 3rd ed., p. 215. On that ground, without going into any discussion as to 
whether the claim [of the Soviet Government to possession and ownership of the ship] is 
right or wrong, . . . this particular method appears to me to violate the principles of inter- 
national comity and to make a foreign sovereign appear in these Courts as defendant to de- 
fend what he alleges to be his property.”” [1924] P. 236, at p. 243. 

‘See 19 British Year Book of International Law (1938), p. 243. 

® Comparita Naviera Vascongada v. 8. 8. Cristina, [1938] A. C. 485; [1938] 1 All E. R. 719; 
this JourRNAL, Vol. 32 (1938), p. 824 (Lord Atkin, Lord Thankerton, Lord Macmillan, Lord 
Wright and Lord Maugham), decided March 3, 1938. 

For comment, see H. Lauterpacht, “The Cristina,’ 54 Law Quarterly Review (1938), pp. 
339-344; F. A. Mann, “Immunity of Sovereign States,” 2 Modern Law Review (1938), pp. 
57-62; R. Y. Jennings, ‘‘ Recognition and Sovereign Immunities,” ibid., pp. 287-291; A. B. 
Keith, ‘The Jurisdiction of British Courts over Foreign Sovereigns,” 50 Juridical Review 
(1938), pp. 179-188; and Jaenicke, “Die Frage der Immunitdt in der Rechtsprechung zum 
spanischen Buirgerkrieg,”’ Zeitschrift fiir auslandisches offentliches Recht und Vélkerrecht, LX 
(1939), pp. 354-363. 

’ Per Lord Atkin, [1938] A. C. 485, at p. 490; also Lord Wright, zbid., p. 503. 
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ment of appellants that the writ impleaded only the res, and not the sovereign, 
was rejected on the grounds set forth by Brett, L. J., in The Parlement Belge.® 
After a careful analysis of the nature of the action in rem, Lord Wright stated: 


. . . The modern writ in rem has become a machinery directed 
against the ship charged to have been the instrument of the wrongdoing 
in cases where it is sought to enforce a maritime or statutory lien, or ina 
possessory action against the ship whose possession is claimed. To take 
the present case the writ names as defendants the Cristina and all per- 
sons claiming an interest therein, and claims possession. The writ 
commands an appearance to be entered by the defendants (presumably 
other than the vessel) and gives notice that in default of so doing the 
plaintiffs may proceed and judgment be given by default, adjudging 
possession to the plaintiffs. A judgment in rem is a judgment against 
all the world, and if given in favour of the plaintiffs would conclusively 
oust the defendants from the possession which on the facts I have stated 
they beyond question de facto enjoy. The writ by its express terms 
commands the defendants to appear or let judgment go by default. 
They are given the clear alternative of either submitting to the jurisdic- 
tion or losing possession. In the words of Brett L. J. the independent 
sovereign is thus called upon to sacrifice either its property or its inde- 
pendence. . . . It may be said that it is indirectly impleaded, but I 
incline to think that it is more correct to say that it is directly im- 
pleaded.?® 


Several of the learned lords further held that not only did the writ violate the 
immunity of the Spanish Government from jurisdiction, but also that any 
measures of execution taken to enforce a judgment for the appellants would 
constitute an inadmissible interference with possession by that government 
of its property.’® 


8 In holding that an action in rem brought under a claim for collision damage done by a 
Belgian state mail packet impleaded the sovereign owner, Lord Justice Brett said: “‘[The 
Bold Buccleugh (7 Moo. P. C. 267)] decides that an action in rem is a different action from 
one in personam and has a different result. But it does not decide that a court which seizes 
and sells a man’s property does not assume to make that man subject to its jurisdiction. 
To implead an independent sovereign in such a way is to call upon him to sacrifice either his 
property or his independence. To place him in that position is a breach of the principle 
upon which his immunity from jurisdiction rests. We think that he cannot be so indirectly 
impleaded, any more than he could be directly impleaded. The case is, upon this considera- 
tion of it, brought within the general rule that a sovereign authority cannot be personally 
impleaded in any court.” 5 P. D. 197, at p. 219. 

® [1938] A. C. 485, at pp. 504-505; also Lord Atkin, zbid., pp. 491-492. 

Lord Maugham doubted whether a foreign government is impleaded personally by an 
action in rem against a vessel in its possession, other than a ship of war or other vessel 
publicis usibus destinata. Citing Sir Robert Phillimore’s judgment in T'he Parlement Belge, 
4 P. D. 129 (reversed by Court of Appeal, 5 P. D. 197), he considered that in such a case 
nothing more “‘is sought, or, at any rate, can be obtained, than a remedy against the res.” 
In the present case, however, immunity must be sustained, since the Cristina, under the 
exceptional conditions of civil war, was unquestionably “within the description publicis 
usibus destinata.” Ibid., pp. 520-521. 

10 Lord Thankerton: ‘Further, the order sought in the present case would necessarily dis- 
place the de facto possession of the Spanish Government, and I agree . . . that the doctrine 
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It was common ground that for the purposes of asserting immunity, the 
“property” of the foreign government need not constitute ownership. 
Lord Atkin, Lord Thankerton and Lord Wright considered that actual 
possession was sufficient, while Lord Maugham thought it essential. Lord 
Wright adopted the contention of the respondents that the ‘‘right of direc- 
tion and control coupled with actual possession, acquired by the requisition, 
though not ownership,”’ was ‘‘a right in the ship in the nature of property,” 
and immune from interference by the courts." Indeed, he seemed to con- 
sider that direction or control alone suffices, for he later stated that ‘‘the rule 
[of immunity] is not limited to ownership. It applies to cases where what 
the Government has is a lesser interest, which may be not merely not pro- 
prietary but not even possessory.”’ 

Since de facto possession of the Cristina was proved, it was unnecessary for 
the House of Lords to consider the question whether the bare assertion of 
the Spanish Government as to its property or possession was conclusive. 
The Court of Appeal in The Jupiter (No. 1) had apparently considered that 
this question should be answered in the affirmative." In the instant case, 
Lord Wright confined himself to remarking that he would “‘hesitate as at 
present advised so to hold’’;'4 while Lord Maugham stated that there was 
“neither principle nor any authority binding this House to support the view 
that the mere claim by a Government or an ambassador or by one of his 
servants would be sufficient to bar the jurisdiction of the Court, except in 


of immunity of the property of a foreign sovereign State dedicated to public purposes includes 
the case of actual possession for public uses.’’ [1938] A. C. 485, at p. 493. 

Lord Macmillan: “‘. . . This action, which is directed to take—ultimately, if necessary, 
by foree—a Spanish ship requisitioned for public purposes by the duly recognized Govern- 
ment of Spain and lying in a British port out of the possession of that Government, cannot 
be allowed to proceed in the Courts of this country.” Jbid., p. 498. Also, Lord Wright, 
ibid., p. 506. 

Even if immunity from jurisdiction were held not to exist in the present case, immunity 
from execution would remain. Cf. Duff Development Company, Ltd. v. Government of 
Kelantan, [1924] A. C. 797. 

11 [1938] A. C. 485, at p. 502. 

12 Tbid., p. 507; also Lord Atkin, p. 492. In the opinion of Lord Wright, requisition alone 
would not constitute a ground for immunity, although F. A. Mann has suggested the con- 
trary (2 Modern Law Rev. (1938), p. 58). ‘“‘The word ‘requisition,’’’ Lord Wright said, 
“while not a term of art, is familiar and has been constantly used to describe the compulsory 
taking by Government, invariably or at least generally, for public purposes of the user, 
direction and control of the ship with or without possession.” Tbid., p. 502. 

See The Broadmayne, [1916] P. 64; The Messicano, 32 T. L. R. 519; The Crimdon, 35 T. L. R. 
81; and The Eolo, [1918] 2 I. R. 78. 

13 [1924] P. 236, especially the judgment of Scrutton, L. J. In The Jupiter (No. 3), [1927] 
P. 122, at p. 138, Hill, J., expressed the following dictum: “‘. . . Where jurisdiction is invited 
over property in this country as, for instance, by a writ in rem, the declaration of the foreign 
sovereign that the property is his must be accepted, for to investigate the truth of that 
declaration would be to determine the very question which is in issue, and to exercise juris- 
diction over the foreign sovereign, which the Court cannot do against the will of such sov- 
ereign.”’ 14 [1938] A. C. 485, at p. 506. 
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such cases as ships of war, or other notoriously public vessels or other public 
property belonging to the State.” 

It was also unnecessary to consider by what mode the Spanish Govern- 
ment had come into possession of the Cristina. Counsel for the appellants 
had urged upon the Court of Appeal the argument that a claim to immunity 
could not be founded upon possession taken against the consent of the own- 
ers in British waters. Slesser, L. J., rejected this contention with the state- 
ment that ‘‘the exemption of a foreign State from suit extends to cases where 
there is alleged a violation of a legal right, such as a tort... .”’?6 In the 
House, Lord Wright spoke of “immunity, even in respect of conduct in 
breach of the municipal law,” and considered that the remedy, if any, is by 
diplomatic representation or other action between sovereign states, and not 
by litigation in the courts.!7 Two of the learned lords pointed out that 
possession was taken without a breach of the peace,!* which implies that 
jurisdiction might have been assumed if it had not been.!® 


16 Jbid., p. 516. Immunity applies only to property which is admitted or proved to belong 
to, or to be in the possession of, a foreign government; if it is in the hands of a third party, 
the mere assertion of claim by a foreign government will not oust the jurisdiction of the court. 
Ibid., p.517. ‘It would be a strange result if a person claiming property in the hands of, or 
a debt alleged to be due by, a private individual in this country were to be deprived of his right 
to have his claim adjudicated upon by the Courts merely because a claim to the property, or 
the debt, had been put forward on behalf of a foreign sovereign. Such a claim can be 
adjudicated upon without impleading the foreign sovereign either directly or indirectly.” 
Greene, M. R., in Haile Selassie v. Cable and Wireless, Ltd., [1938] 1 Ch. 839, at p. 845. Cf. 
The Jupiter (No. 2), [1925] P. 69; The Jupiter (No. 3), [1927] P. 122. 

16 59 LI]. L. Rep. 47, at p. 50. 

17 [1938] A. C. 485, at p. 509. Lord Maugham agreed that immunity applied to property 
in a sovereign’s possession whether ‘‘rightly or wrongly,” but considered that claims with 
respect to property seized in England ‘‘ without any shadow of right . . . ought to be scruti- 
nized with the greatest care.” IJbid., at pp. 515, 517. 

18 Lord Thankerton, ibid., p. 493; Lord Maugham, ibid., p. 514. 

19 See Thomas Baty, ‘Foreign Sovereigns,”’ this JouRNAL, Vol. 33 (1939), p. 351. The 
enforcement of a decree of requisition in foreign waters would seem to involve no violation of 
the local sovereignty, provided that possession is gained without the use of violence. It may 
be argued that this is included among the recognized consular functions relating to the appli- 
cation of the law of the flag state to questions of personnel and the internal management of 
national ships. With these functions the local authorities will ordinarily not interfere, so 
long as no breach of the peace occurs. The power of a consul to enforce a decree of requi- 
sition upon a national ship, therefore, would seem to depend upon his ability to get his order 
obeyed peacefully. See 19 Br. Yr. Bk. Int. Law (1938), p. 245, note 1. 

In cases where the vessel is under arrest, the parties may not, of course, interfere with the 
possession of the court. This was decided by the Court of Appeal on Feb. 22, 1939, in the 
case of The Abodi Mendi, [1939] P. 178. The Spanish Government had issued a writ against 
the Abodi Mendi, a Bilbao ship lying at Cardiff, and the owners had entered an appearance. 
Before the hearing in the proceedings, the Spanish Government gave notice of discontinu- 
ance of the action. The owners agreed to the release of the vessel, but withdrew their con- 
sent when they learned that the master who held possession for them had on the previous 
day “left the ship for a walk,” and, upon his return, had found the gangplank drawn up 
against him, and the vessel in the possession of the crew on behalf of the Spanish Government. 


STATE IMMUNITY AND THE REQUISITION OF SHIPS 269 


It appears from all five judgments delivered in the case that, as the Cristina 
was requisitioned for purposes growing out of the prosecution of a civil war, 
it was publicis usibus destinata. Nevertheless, four of the learned lords saw 
fit to discuss the question as to what would have been their position had the 
Cristina been employed for commercial purposes, and three of them ex- 
pressed their disapproval of the ruling of the Court of Appeal in The Porto 
Alexandre.2° The dicta on this question are of the greatest general interest, 
since they foreshadow a possible future shift from the doctrine of absolute 
immunity held up to this time by the British courts; but a discussion of the 
problems which they raise would fall outside the scope of the present article. 

In The Cristina, the House of Lords and the courts below had no judicial 
knowledge of the division of Spanish territory between the contending forces, 
and the case proceeded throughout on the footing that the Republican Gov- 
ernment was the sole recognized government in and for Spain.*4 The con- 
flicting claims of the Republican and the Nationalist Governments to Span- 
ish ships in British waters were first brought to the attention of the courts 
as a consequence of the limited recognition accorded to the Nationalist 
Government by the British Government subsequent to the decision of the 
Court of Appeal in The Cristina. 

The Arraiz was a ship of Bilbao registry which was arrested at Cardiff in 
July, 1937, in an action in rem by the owners. The parties having agreed 
that the case should stand over to await the decision of the House of Lords in 
The Cristina, the vessel was thereafter released, but on March 28, 1938, it 
was again arrested in pursuance of a writ issued by the Nationalist Govern- 
ment, which claimed to have possession of the Arraiz adjudged to it on the 
strength of a decree dated March 2, 1938, whereby it had requisitioned all 
ships registered at Bilbao. The Nationalist Government pointed out that 
it had been in occupation of Bilbao since a date prior to that of the conflict- 
ing decree of the Republican Government, and contended that its de facto 


Under cover of the arrest and the release combined, the Spanish Government sought to make 
its claim effective without gaining a judgment in its favor. Once in de facto possession, it 
intended to rely upon the decision in The Cristina to prevent any further action by the own- 
ers. The court held that such ‘‘high-handed action”’ was a contempt of court, and ordered 
that the arrest be continued until the master appointed by the owners had been permitted to 
return on board. 

20 [1920] P. 30. See the remarks of Lord Thankerton, [1938] A. C. 485, at p. 494; of Lord 
Macmillan, ibid., pp. 497, 498; and of Lord Maugham, ibid., pp. 519-523. Lord Wright, 
while noting the justified criticism of the immunity of government vessels engaged in com- 
merce, considered that in England the rule of absolute immunity was established. He 
pointed out that even if the International Convention for the Unification of Certain Rules 
concerning the Immunity of State-Owned Ships, signed at Brussels, April 10, 1926, were in 
effect, it might not affect claims to possession, as in the present case, but only claims in 
respect of the operation of such ships or in respect of the carriage of cargoesin them. [bid., 
p.512. See H. Lauterpacht, in 54 Law Quarterly Rev. (1938), pp. 340-343; and F. A. Mann, 
in 2 Modern Law Rev. (1938), pp. 59-61. 

1 Lord Wright, [1938] A. C. 485, at p. 501. 
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control of all the Basque Provinces, which had been recognized by His 
Majesty’s Government, gave it exclusive competence to requisition ships 
therein registered. In support of this contention it relied upon the decision 
handed down by the Court of Appeal on March 17, 1938, in the case of Banco 
de Bilbao v. Sancha, which held that the courts are bound to treat as valid 
the internal acts of an insurgent authority within territory recognized to be 
under its effective administration and control.” Mr. Justice Bucknill held 
that this argument was irrelevant to the present case, since it was estab- 
lished that the Republican Government had actual possession of the Arrazz 
at all material times. The decision of the court turned solely, as it had in 
The Cristina, upon this fact, which was sufficient to found the claim to im- 
munity. Setting aside the writ and the arrest, Mr. Justice Bucknill said: 


If it was the duty of this Court to decide as to the validity of the 
decree of the Spanish Republican Government in June, 1937, requi- 
sitioning the Arraiz, and the validity of the decree of the Nationalist 
Government of Spain of March, 1938, requisitioning the Arraiz, of 
course the matter would be debated in the course of this case. But it 
seems to me that to ask the Court to do that would be to ask the Court 
to do the very thing which the House of Lords has said must not be done, 
because it would involve the impleading of the Republican Government 
of Spain, which is to-day, and certainly was on Mar. 18, 1938, the gov- 
ernment of a foreign Sovereign State, and the government which is, in 
fact, in possession of the Arraiz. It does not seem to me in any way to 
affect the point that the plaintiffs themselves happen to claim also to be 


#2 Banco de Bilbao v. Sancha; Same v. Rey, [1938] 2 K. B. 176; [1938] 2 All E. R. 253. The 
issue in this case concerned the effect to be given to conflicting decrees of the Republican and 
Nationalist Governments with respect to the Banco de Bilbao, whose corporate home was in 
territory controlled by General Franco at the time the decrees were issued. According to a 
letter from the Foreign Office, dated Feb. 17, 1938, ‘‘His Majesty’s Government recognizes 
the Nationalist Government as a government which at present exercises de facto administra- 
tive control over the larger portion of Spain,” including all of the Basque Provinces. Jbid., 
p. 181; and see H. Lauterpacht, ‘‘The Form of Foreign Office Certificates,’ 20 Br. Yr. Bk. 
Int. Law (1939), p. 126. Clauson, L. J., considering that the question in this case was 
settled by the principles laid down in Lutherv. Sagor, [1921] 3 K. B. 532, and Bank of Ethiopia 
v. Bank of Egypt and Liguori, [1937] 1 Ch. 513, said: “. . . This Court is bound to treat the 
acts of the government which His Majesty’s Government recognize as the de facto govern- 
ment of the area in question as acts which cannot be impugned as the acts of an usurping 
government, and conversely the Court must be bound to treat the acts of a rival government 
claiming jurisdiction over the same area, even if the latter government be recognized by His 
Majesty’s Government as the de jure government of the area, as a mere nullity, and as mat- 
ters which cannot be taken into account in any way in any of His Majesty’s courts.” [1938] 
2 K. B. 176, at p. 195. 

The application of the above principles to the Banco de Bilbao case has been strongly 
criticized by Patrick Dean in 54 Law Quarterly Rev. (1938), pp. 479-480, on the ground that 
the true analogy to the position held by the Nationalist Government is not to be found in the 
decisions cited by Lord Justice Clauson, but in American cases such as Williams v. Bruffy, 96 
U. 8S. 176; and Compafifa Minera Ygnacio Rodriguez Ramos, 8. A. v. Bartlesville Zinc Co., 
115 Tex. 21. It is criticized on other grounds by John Foster, “‘La théorie anglaise du droit 
international privé,’ 65 Hague Academy Recueil (1938, III), p. 467 ff. 
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a sovereign State, or at any rate a State exercising de facto the adminis- 
trative control over the port of Bilbao. 


The Nationalist Government refused to admit failure because of its lack of 
success in this case, for several weeks later it issued a writ against the ship 
El Neptuno, which was in precisely the same position as had been the Cristina 
and the Arraiz. The El Neptuno had for nearly a year been under arrest in 
actions brought first by the owners for possession, and later by the crew for 
wages. In both instances the Republican Government was successful in 
asserting its immunity. The Nationalist Government then issued a writ for 
possession, and, seeking to distinguish the case from The Arraiz, advanced 
the novel contention that since the vessel had been continuously idle for 
several months it could not be said to be devoted to the public service. Its 
idleness, of course, was solely the result of the repeated actions brought 
against it, which, counsel for the defendant declared, constituted a vexatious 
abuse of the process of the court. Mr. Justice Langton dismissed the action, 
asserting that he was unable to ascertain what difficulties the Republican 
Government might have suffered in obtaining employment for the vessel. 
Referring to the fact that the Hl Neptuno had been immobilized by a series of 
actions designed to prevent the Republican Government from making 
effective use of the vessel, he reminded the parties that their standing in 
court rested upon the ‘‘comity of nations,” and that “‘if they continually 
come back in an endeavour to bring our Courts to deal with what are really 
their own private disputes, they will inevitably put a very heavy strain upon 
the courtesy which we always wish to extend to them.” * 

The Republican Government was not always successful in its efforts to 
obtain possession of Spanish ships in British ports. Although the sympa- 
thies of the crews seem to have been uniformly with the Loyalist cause, the 
officers and owners frequently resisted requisition, and in a number of in- 


% The Arraiz, 61 LI. L. Rep. 39, at p.42. Plaintiffs attempted to distinguish the case from 
The Cristina on the ground that the writ was in different form and was addressed, not to all 
parties interested, but only to the ship and the master. The court found no basis for the 
distinction, since the Republican Government had abundantly shown its interest in the res. 

In an earlier case, the owners of a Spanish vessel, which had been requisitioned by the 
Republican Government while at a port under its control, had issued a writ for possession. 
Langton, J., set aside the writ, citing the decisions of Bucknill, J., and of the Court of Appeal 
in The Cristina, and pointing out that this was ‘‘an a fortiori case for possession from the 
point of view of the Spanish Government.”’ The Rita Garcia, 59 LI. L. Rep. 140. Mr. Justice 
Langton attached “very little importance”’ to the circumstance that the ship was in Spanish 
waters at the time it was requisitioned. The crucial fact was that the Spanish Government 
was in possession of the ship at the time of the issue of the writ. If the Spanish Government 
had transferred title and possession to a third person, and the owners were bringing a pos- 
sessory action, the place of requisition would have been relevant, and the case would have 
been decided on the principles laid down in Luther v. Sagor, [1921] 3 K. B. 532, and Princess 
Paley Olga v. Weiss, [1929] 1 K. B. 718. This point is borne out by a comparison of The 
Jupiter (No. 1), [1924] P. 236, and The Jupiter (No. 2), [1925] P. 69. 

*% The El Neptuno, 62 Ll. L. Rep. 7, at p. 9. 
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stances voluntarily handed over possession or control of the vessels to the 
Nationalist Government. Attempts by the Republican Government to 
oust this possession were the occasion for the test case of The Arantzazu 
Mendi,® which squarely posed the question whether, while the legitimate 
government is still recognized as the de jure government of the state, an in- 
surgent government recognized as the de facto authority within a part of the 
national territory is to be considered as the government of a sovereign state 
for the purposes of asserting immunity. The Arantzazu Mendi was one of 
a fleet of vessels registered at Bilbao and owned by the Compafita Naviera 
Sota y Aznar. The ship was on the high seas when Bilbao fell to the forces of 
General Franco, and at no time thereafter was it in Spanish waters. After 
the arrival of the Arantzazu Mendi at London on August 11, 1937, the owners 
issued a writ in rem for possession, and the Republican Government entered 
a conditional appearance. The owners’ action was eventually discontinued, 
but the vessel remained under arrest because of the failure of the parties to 
pay certain charges growing out of its detention.2* On April 5 the Agent of 
the Nationalist Government, acting under authority of the decree of March 
2, 1938, served notice of requisition upon the master and owners, who made 
notarial declarations that they consented to the requisition and held the 
vessel at the disposal of the Nationalist Government. On the same day the 
Republican Government issued a writ claiming possession by virtue of a 
notice of requisition which had been served upon the owners on March 23. 
The Nationalist Government entered a conditional appearance and moved 
the court for an order to set aside the writ and arrest on the ground that the 
action impleaded ‘‘a foreign sovereign State, namely, the Nationalist Gov- 
ernment of Spain.” 

The case was tried before Mr. Justice Bucknill, who followed the usual 
procedure in directing an inquiry to the Foreign Office concerning the status 
of the defendant. The answer of the Foreign Secretary was given in a letter 


%5 [1938] P. 233, [1938] 3 All E. R. 333 (judgment of Mr. Justice Bucknill); [1939] P. 37, 
[1938] 4 All E. R. 267 (judgment of the Court of Appeal: Slesser, Finlay, Goddard, L. JJ.); 
[1939] A. C. 256, [1939] 1 All E. R. 719, this JourNAL, Vol. 33 (1939), p. 583 (judgment of the 
House of Lords: Lord Atkin, Lord Thankerton, Lord Russell of Killowen, Lord Macmillan 
and Lord Wright). 

For comment, see H. Lauterpacht, ‘Recognition of Insurgents as a De Facto Govern- 
ment,” 3 Modern Law Rev. (1939), pp. 1-20; and Herbert W. Briggs, ‘‘De Facto and De 
Jure Recognition: The Arantzazu Mendi,” this JouRNAL, Vol. 33 (1939), pp. 689-699. 

26 The owners’ actions arose out of a dispute between two groups of directors of the com- 
pany. Sota and several other directors, who sympathized with the Republican Govern- 
ment, had fled Bilbao upon its capture by Franco, and had formed a new English company to 
purchase the Arantzazu Mendi and other vessels of the company’s fleet. The action in rem 
was brought at London by the remaining directors, who contested the right of Sota and his 
group to represent the company. At the same time, they instituted proceedings in the 
Chancery Division which were later settled by Sota’s abandonment of his claim. Since this 
left the vessels in the hands of the Bilbao directors, they discontinued the action in rem. 
See 20 Br. Yr. Bk. Int. Law (1939), pp. 151-152. 
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dated May 28, 1938. After stating that His Majesty’s Government recog- 
nized the Republican Government as the only de jure government of Spain 
or any part of it, the letter continued: 


. . . (5.) His Majesty’s Government recognises the Nationalist Gov- 
ernment as a Government which at present exercises de facto adminis- 
trative control over the larger portion of Spain. (6.) His Majesty’s 
Government recognise that the Nationalist Government now exercises 
effective administrative control over all the Basque Provinces of Spain. 
(7.) His Majesty’s Government have not accorded any other recogni- 
tion to the Nationalist Government. (8.) The Nationalist Govern- 
= is not a Government subordinate to any other Government in 
pain.?? 


The learned Judge held that he was concluded by the decision in the Banco 
de Bilbao case,?* which in turn had been settled by the principles laid down in 
Luther v. Sagor.2? The motion, therefore, was granted on the ground that 
“the Nationalist Government of Spain in law is for the purposes of this case a 
foreign sovereign state.” °° The decision and the reasoning of the trial 
judge were unanimously approved by the Court of Appeal,*! and by the 
House of Lords.*® Considering that the Foreign Office letter had estab- 
lished that “‘the Nationalist Government of Spain at the date of the writ was 
a foreign sovereign State,’ Lord Atkin said: 


By ‘“‘exercising de facto administrative control” or ‘exercising 
effective administrative control,” I understand exercising all the func- 
tions of a sovereign government; in maintaining law and order, institut- 
ing and maintaining courts of justice, adopting or imposing laws regu- 
lating the relations of the inhabitants of the territory to one another 
and to the Government. It necessarily implies the ownership and 
control of property whether for military or civil purposes, including 
vessels whether warships or merchant ships. In those circumstances 
it seems to me that the recognition of a Government as possessing all 
those attributes in a territory while not subordinate to any other Gov- 
ernment in that territory is to recognize it as sovereign, and for the 
purposes of international law as a foreign sovereign State. . . . There 
is ample authority for the proposition that there is no difference for the 
present purposes between a recognition of a State de facto as opposed to 


de jure. All the reasons for immunity which are the basis of the doc- 4 


trine in international law as incorporated into our law exist. 


27 [1938] P. 233, at p. 242. 

28 Banco de Bilbao v. Sancha; Same v. Rey, [1938] 2 K. B. 176. 

29/1921] 3 K. B. 532. 

#9 [1938] P. 233, at p. 248. 

31 [1939] P. 37. 

821939] A. C. 256. 

% Ibid., at pp. 264-265. Counsel for the plaintiff had argued that even if the Nationalist 
Government were to be considered as the government of a sovereign state, it was not im- 
pleaded in the present action, since the Admiralty Marshal, and not the Nationalist Govern- 
ment, was at all material times in possession of the res. Slesser, L. J., following Lord Wright 
in The Cristina, held that the Nationalist Government had “powers short of ownership, of 
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The successive decisions in The Arantzazu Mendi and the reasoning upon 
which they rest are far from convincing. They go beyond the necessities of 
the case in according to an insurgent authority a status which is irreconcil- 
able with the respect due to the rights of the recognized de jure government. 
It is true that the courts are bound by the letter of the Foreign Office with 
respect to recognition, and that the state “cannot speak with two voices on 
such a matter, the judiciary saying one thing, the executive another’’; * 
but the Foreign Office statement is authoritative only as to the facts which it 
actually establishes. The reply of the Foreign Secretary in The Arantzazu 
Mendi, it is submitted, left the way open for the court to reach a decision 
which would have preserved intact the settled distinction between de facto 
and de jure recognition, and would have been consistent with the interna- 
tional obligations of the British Government vis-d-vis the de jure Government 
of Spain. The concluding paragraph of the letter stated that: ‘‘The ques- 
tion whether the Nationalist Government is to be regarded as that of a foreign 
sovereign state appears to be a question of law to be answered in the light of 
the preceding statements and having regard to the particular issue with 
respect to which the question is raised.’ ** This paragraph, as the letter 
itself suggests, should have been read in connection with the statements that 
His Majesty’s Government had recognized that the Nationalist Government 
exercised ‘‘de facto administrative control over the larger portion of Spain,” 
and that it had not accorded to it ‘‘any other recognition.” ** In avoiding a 
direct reply to the question certified, the Foreign Office letter left the court 
wholly free to draw the appropriate legal inferences from the facts disclosed. 
Confronted with an ambiguous statement, the court should have had re- 
course to other expressions of the executive intent. On April 4, 1938, the 
Under-Secretary of State for Foreign Affairs had asserted in the House of 
Commons that there had been “‘no modification of the attitude of His 
Majesty’s Government in regard to the recognition of General Franco’s 
administration,” *7 an attitude which, the Foreign Secretary had previously 
stated, implied no ‘‘recognition of sovereignty.” #8 In their anxiety not to 
overstep the limits of the judicial function, the courts in this case seem to 
have done precisely what they sought to avoid, and to have given to Franco’s 
insurgent government a status which the executive intended to withhold. 

What degree of recognition, then, had been accorded to the government 


disposition and control,’’ which were sufficient to found a claim to immunity. [1939] P. 37, 
at p.51. Lord Atkin held that the arrest gave custody, and not possession, and that it left 
unimpaired all possessory rights of the Nationalist Government in the ship. [1939] A. C. 
256, at p. 266. 

* Lord Atkin, ibid., at p. 264. 

5 [1938] P. 237, at p. 242. 

6 Italics supplied. 

37 House of Commons Debates, Vol. 334, col. 5. 

38 Tbid., Vol. 329, col. 834. See Lauterpacht, in 3 Modern Law Rev. (1939), p. 4; and 20 
Br. Yr. Bk. Int. Law (1939), pp. 125-128. 
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of General Franco, ‘‘having regard to the particular issue” in the present 
case? Neither the Foreign Office letter, nor previous decisions relative to 
the status of de facto authorities, justified the remarkable conclusions that a 
de facto government is ‘‘a sovereign State,”’ and that ‘‘for all purposes the 
consequences [of de facto recognition] are the same as they would be if the 
government were a de jure government.” *® The cases relied upon are not in 
point, for Luther v. Sagor decided only that for the purposes of that particu- 
lar case the distinction between the two types of government was irrele- 
vant.*® As Mr. Justice Bennett said in Haile Selassie v. Cable and Wireless, 
Ltd. (No. 2): 


. . . The only point established by the decision in that case is that 
when the Government of this country has recognized that some foreign 
government is de facto governing some foreign territory, the law of 
England will regard the acts of the de facto government in that territory 
as valid and treat them with all the respect due to the acts of a duly 
recognized foreign sovereign state. It is clear . . . that the acts so 
treated are acts in relation to persons or property in the territory 
which the authority is recognized as governing in fact." 


The decisions in Bank of Ethiopia v. Bank of Egypt and Liguori ® and Banco 
de Bilbao v. Sancha “ go no further than this.“ De facto recognition of 
General Franco’s government, as interpreted in the latter case, involved no 
violation of international law. There the effects of recognition were care- 
fully confined to the acknowledgment of the validity of acts of that govern- 


89 Goddard, L. J., [1939] P. 37, 55. 

40 In dealing with the question whether recognition validated retroactively the acts of a 
foreign government performed within its territory, Bankes, L. J., said: “For some purposes 
no doubt a distinction can be drawn between the effect of the recognition by a government of 
the one form of government or the other, but for the present purpose in my opinion no dis- 
tinction can be drawn.” [1921] 3 K. B. 532, at p. 543. Also, Warrington, L. J., ibid., p. 551. 

‘1 [1939] 1 Ch. 182, at p. 189. 

42 [1937] 1 Ch. 513. 

43 [1938] 2 K. B. 176. 

44 The case which offers the closest analogy to The Arantzazu Mendi is that of The Gagara, 
[1919] P. 95, in which the Estonian National Council, which successfully raised the claim of 
immunity, had been recognized “provisionally and with all reservations as to the future 

. as a de facto independent body.” But there the analogy breaks down, for in that case 
there was no competing government, and the Estonian Government was in actual control 
of the whole of the territory which it claimed. As Mr. Justice Bucknill acknowledged, but 
without drawing the necessary conclusion from his admission: ‘‘In The Gagara the facts were 
more in favour of the recognition of the Estonian Government as a sovereign body than they 
are in this case [of the Arantzazu Mendi].’”’ [1938] P. 233, at p. 244. 

The situation of the Nationalist Government of Spain appears to resemble more closely 
that of the Provisional Government of Northern Russia following the Bolshevist Revolution. 
According to the letter from the Foreign Office to the court in The Annette and The Dora, 
this government, which was merely provisional in nature, had not been ‘formally recog- 
nized . . . as the Government of a sovereign, independent State.”’ In view of the incon- 
clusive nature of this statement, the plea of sovereign immunity was rejected. [1919] P. 
105. 
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ment in territory which it effectively and exclusively controlled. But a 
de facto insurgent government cannot be assimilated to a state while recog- 
nition is still accorded to the de jure government of a state claiming the same 
territory. Two governments, one de facto and one de jure, may coéxist upon 
the same territory; but two states cannot. Sovereign immunity is a right 
associated exclusively with statehood. To accord it to a de facto insurgent 
government in a suit by the rival de jure government is, in effect, to violate 
the rule against premature recognition. An intention to disregard an inter- 
national obligation should not be lightly imputed to the political department, 
and it is difficult to see how it could be discovered in the guarded and non- 
committal language of the Foreign Office communication in the case of The 
Arantzazu Mendi.® 

In all of the above cases the decisions were confined to the question of 
immunity based upon possession of the res by a recognized foreign govern- 
ment. Whether that possession was rightful according to Spanish, English 
or international law, was not inquired into. They left entirely undecided 
the question whether a foreign government’s decree purporting to requisition 
ships outside territory under its control would be recognized in England as 
giving to that government a right to possession or control of the ships. 
What would be the position of the courts if the foreign government appeared 
as a plaintiff claiming an order for the delivery of a ship which it had requisi- 
tioned, but of which it had not obtained possession? In that event, the 
question of the extraterritorial effect of a decree of requisition would become 
relevant, and it would be necessary for the court to decide whether the gen- 
eral rule which denies any extraterritorial effect to decrees of confiscation or 
nationalization is applicable to decrees of requisition which transfer to the 
government the right of direction or control, but not ownership.“ It would 
further be necessary to consider whether ships are on a different footing from 
other movables on the ground that they are ‘‘quasi-territorial,’’ and, there- 
fore, subject everywhere to the legislative competence of the flag state, or of 
the government which is in actual control of their port of registry. Lord 
Wright alluded to this question in The Cristina, observing that the ship, 
‘‘even when in Cardiff docks, may have, as being a foreign merchant ship, a 
different status from an ordinary chattel on land.” ‘But,’ he continued, 


4 It is believed that the decision would have been on a firm basis if the action had been dis- 
missed on the ground that the Loyalist Government, in relying upon an extraterritorial de- 
cree of requisition, had failed to establish its right to possession of the ship. See p. 279, 
infra. In criticizing the doctrine of this case, the writer has been much indebted to the pene- 
trating study of Professor Lauterpacht on “ Recognition of Insurgents as a De Facto Govern- 
ment,” 3 Modern Law Rev. (1939), pp. 1-20. 

4 Slesser, L. J., pointed out in The Arantzazu Mendi that neither the decree of the Repub- 

lican Government of June 28, 1937, nor that of the Nationalist Government of March 2, 
ys 1938, provided for extinction of the property rights of the owners of the ships requisitioned. 
[1939] P. 37, at pp. 46-47. 
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as the relevant fact here is that the Spanish Government had in fact 
requisitioned her there is no need to consider whether in any sense, or to 
any extent, she was subject while in English territorial waters to the 
law of her flag, or to the operation of the Spanish decree. Nor is it 
necessary, even if it be competent, for the Court to debate whether the 
decree was validly made under Spanish law.*? 

The above questions were directly raised before the Scottish courts in the 
case of The El Condado, the facts of which, in its first phase, were almost 
identical with those in The Cristina. The El Condado was a Bilbao ship 
which was lying at Greenock when the Republican Government issued its 
requisition decree of June 28, 1937. In accordance with the terms of the 
decree, the Spanish Consul at Glasgow on July 3 gave notice of requisition 
and appointed a new master to hold possession for his government. The 
owners commenced proceedings in the Sheriff Court of Greenock against the 
master and anyone acting in his behalf, and asked the court to interdict the 
defenders from sailing the ship from port or in any way interfering with the 
El Condado without leave of the pursuers. An interim interdict was granted 
on July 12, and the Spanish Government, having been “‘sisted”’ to the ac- 
tion, raised the usual plea of sovereign immunity. The pursuers contended 
that the decree of requisition was not enacted in accordance with the Spanish 
Constitution; that it could not be applied to the El Condado, which at all 
material dates was outside Spanish territorial waters; and, furthermore, that 
it could not have the effect of requisitioning a ship registered at a port which 
was not under the actual control of the Republican Government on the date 
the decree was issued. On November 11, 1937, the sheriff dismissed the 
action and recalled the interim interdict.“ An appeal was taken to the 
Court of Session which finally dismissed the action, by consent, after the 
decision of the House of Lords in The Cristina. 

In a second action before the Court of Session, the Spanish Government 
sued the National Bank of Scotland, Ltd., as cautioners for the owners of the 
El Condado, in respect of losses alleged to have been sustained through the 

47 [1938] A. C. 485, at p. 509. See also the dictum of Mr. Justice Bucknill in The Arraiz, 
supra, p. 270. 

4859 Ll. L. Rep. 119. Sheriff Macdonald rested his decision upon the authority of The 
Parlement Belge, 5 P. D. 197; and The Jupiter (No. 1), [1924] P. 236. Giving conclusive 
weight to the claim of the Spanish Government that it had possession of the El Condado, he 
said: ‘In my view it does not matter whether they have possession or they claim possession, 
and it would appear to me that if the Court were to allow these proceedings to continue they 
would be impleaded because they would have to appear to defend themselves. Once that 
fact is established then the Court has only one course open to it. . . . If by any misad- 
venture the claim of the authorised representative of a foreign State was unfounded, then the 
proper remedy would be through diplomatic channels between the two Sovereigns and not 
by legal proceedings against an independent Sovereign or its property... .” 59 LI. L. 
Rep. 119, at pp. 120-121. One may question whether the sheriff would have been so posi- 
tive in his statement concerning the conclusiveness of a foreign sovereign’s claim if the pres- 
ent case had arisen after the decision of the House of Lords in The Cristina. See p. 267, supra. 
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granting of the interim interdict by the Greenock Sheriff Court.4® It was 
contended by the government that the interdict had wrongfully deprived it 
of the use of the ship for public purposes; that it had encroached upon its 
privilege to have its possession undisturbed by process of law; and that it 
had thus amounted to a wrong in respect of which an action of damages 
might be maintained. The pursuers further contended that they had a 
right to possession which had been recognized by the decision of the Sheriff 
Court, and that the matter was res judicata. The defenders denied all 
liability on the bond of caution, disputing the right of the Spanish Govern- 
ment to possession on the ground, inter alia, that the decree of requisition on 
which it relied had no extraterritorial effect. The case came before Lord 
Jamieson, who held that the Spanish Government had at no time been 
legally in possession of the El Condado, and that, therefore, it had suffered 
no legal wrong through the granting of the interdict.5° His order dismissing 
the action was unanimously affirmed by the Court of Session.” 

The successive decisions delivered in the Court of Session sharply distin- 
guished the issue from that which was involved in The Cristina and in the 
decision of the Sheriff Court below. There the issue was solely one of im- 
munity, and not of the right of possession. As Lord Aitchison said: 


. . . Both in the Cristina and in the interdict proceedings of the 
El Condado, the immunity being pleaded, no question was or could be 
decided, or even discussed, as to the validity of the decree of requisition 
either within or without Spanish territory. The jurisdiction having 
been challenged, in neither case can the judgment of the Court be 
pleaded as having affirmed the validity of the Spanish decree or the 
legality of the requisitions thereunder. 

In the present action, the Spanish Government, so far from pleading 
its immunity from legal process, has by the action expressly invoked 
the jurisdiction of the Court, and it invites the Court to adjudicate in 
the dispute between it and the defenders. It is claiming damages aris- 
ing out of the alleged wrongous interference with its possession of the 
El Condado. The question is, Are the defenders not to be allowed to 
maintain their defence that the possession of the Spanish Government 
was at no time a lawful possession but was throughout an infringement 
of the lawful rights of the owners of the vessel? That would indeed be a 
strange and unprecedented extension of the doctrine of the privilege 
enjoyed by a Sovereign State; it would mean immunity when the juris- 
diction is declined and immunity when the jurisdiction is invoked. 
When the Spanish Government was resisting the process of the courts, 
the only relevant fact was that it had in fact requisitioned the El 


49On July 24, 1937, the sheriff had ordered the owners to find caution to the extent of 
£1000 for any damage the defenders might suffer from the interim interdict if the owners 
were ultimately found to have wrongfully interfered with the use and possession of the El 
Condado by the Spanish Government. The bond of caution was lodged in the process by 
the National Bank of Scotland, Ltd., the defenders in the present action. 

60° 63 LI. L. Rep. 83. 

51 Jbid., p. 330 (Lord Aitchison, Lord Mackay, Lord Pitman and Lord Wark), decided 
Feb. 24, 1939. 
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Condado and was in de facto possession of her. All other issues were ex- 
cluded. But when the Spanish Government is seeking damages arising 
out of a legal wrong, and is using the process of the Court for that pur- 
pose, the Court must be free to consider whether any wrong was in fact 
committed.” 


If the Spanish Government was to succeed in the action, therefore, it had 
to show that the possession which it took of the El Condado was lawful and 
that the interdict was an invasion of a legal right which it had to the posses- 
sion of the ship. This meant further that it must show that the decree on 
which it relied was valid and effectual to requisition the ship according to the 
law of the forum. But, as all of the learned lords agreed, the British courts 
will not recognize and apply such foreign decrees as purport to have an extra- 
territorial effect upon property, including ships, in British territory. Lord 
Jamieson stated the accepted rule as follows: 


While our Courts will treat as binding legislation of a confiscatory 
character enacted by a foreign Government recognised by His Majesty’s 
Government as a Sovereign Government so far as affecting property 
within the foreign Government’s jurisdiction, such legislation will not be 
held to affect property situated in this country or without the territory 
administered by such Government. 


It had been argued that ships were in a different position from other mov- 
ables, and that legislation purporting to affect national ships, wherever 
situate, was not extraterritorial in nature. In support of this contention, 
the Spanish Government could point to Lord Wright’s dictum in The Cris- 
tina.* Rejecting wholly any argument which might be based upon the doc- 
trine of the “‘quasi-territoriality”’ of ships, Lord Jamieson said: ‘‘The idea 
that a ship might fall to be regarded ‘as a floating portion of the flag-state’ 
was finally exploded by Lord Atkin in delivering the judgment of the Judicial 


5263 LI. L. Rep. 330, at p. 333. Also, Lord Jamieson, ibid., p. 83, at p. 87; Lord Mackay, 
ibid., p. 330, at p. 336; Lord Pitman, izbid., p. 339; and Lord Wark, ibid., p. 340. 

In describing the nature of the “‘possession”’ which was considered sufficient to found the 
claim of immunity in The Cristina and in the interim interdict proceedings in The El Condado, 
Lord Mackay said: ‘‘. . . The possession which is spoken of is not ascertained legal (Judge- 
sanctioned) possession. It is merely de facto possession, and at one ascertained point of time. 
It may be of any origin, and may, indeed, in my opinion, be itself in truth wrongous. Pos- 
session attained vi, clam, or precario, will do as well as any other. Hence the notion that 
some sort of declaration of actual ‘right’ to ride off with vessels from a British harbour 
was set up, a right of which any attempted legal deprivation or restriction would be a 
‘wrong,’ is a misconstruction of the whole public international law doctrine.” Jbid., p. 338. 
Cf. p. 268, supra. 

53 Tbid., p. 87, citing Russian Commercial and Industrial Bank v. Comptoir D’Escompte de 
Mulhouse and Others, [1925] A. C. 112. 

Lord Jamieson (ibid., p. 87) and Lord Aitchison (ibid., p. 333) also stated that if the requi- 
sition decree were to be regarded as a penal statute, it would have no validity outside Spanish 
territory, and the British courts would not grant their aid to its execution. They did not, 
however, base their decisions on this point. 

54 See pp. 276-277, supra. 
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Committee of the Privy Council in Chung Chi Cheung v. Rex... .” ® 
Furthermore, in The Jupiter, Hill, J., holding that decrees of the Soviet 
Government were ineffectual to confiscate ships which were outside the terri- 
torial waters of the R.S.F.S.R., had stated: 


It was not suggested that ships were to be governed by any principles 
other than those applicable to other chattels. If the Jupiter was not 
within the territory of the R.S.F.S.R., I do not see how the mere pass- 
ing of a decree could transfer the property. This seems to me to be 
recognised in all the cases. . . .8 


Even if the flag state were in general recognized to have the competence to 
requisition ships outside its territory, no right of possession to the El Condado 
could be based upon the decree of the Spanish Government, for on the crucial 
dates Bilbao, the port of registry and corporate domicil of the owners, was 
under the control of ‘‘a de facto recognised Government whose fiat excluded 
any of the other pretending Government asserting powers over the same 
area,” 57 

For these reasons, therefore, the court held that the Spanish Government 
had failed to obtain legal possession of the El Condado in Greenock harbor. 
Its decree of requisition could have.no effect upon movable property, includ- 
ing ships, outside the national territory, or, perhaps, outside that part of 
Spain which it actually controlled. It further appears that the Spanish 
Government could not successfully have claimed delivery of the ship had it 
been in the possession of its owners. Although it was not directly involved 
in the case, the following hypothetical question was raised by Lord Aitchi- 
son: 


Supposing the Spanish Consul, instead of taking possession of the 
El Condado brevi manu, had sued the owners in the Courts for the de- 
livery of the ship, could the action have succeeded? Iam satisfied that 
it could not. It could no more have succeeded than an action for re- 
covery of moneys belonging to the Spanish owners in a bank in this 
country and requisitioned for the temporary use of the Spanish Govern- 
ment to finance the war. The conclusive answer would be that it was 
moveable property that was without the territory and jurisdiction of the 


563 LI. L. Rep. 83, at p. 87. In Chung Chi Cheung v. The King, Lord Atkin said: 
‘However the doctrine of exterritoriality is expressed, it is a fiction, and legal fictions have 
a tendency to pass beyond their appointed bounds and to harden into dangerous facts.”’ 
[1939] A. C. 160, at p. 174; this JourNAL, Vol. 33 (1939), p. 376, at p. 382. 

56 [1927] P. 122, at p. 144; quoted by Lord Jamieson in The El Condado, 63 LI. L. Rep. 83, 
at p. 87. 

57 Lord Mackay, 63 LI. L. Rep. 330, at p. 339. Lord Wark considered that there was no 
need to examine this point, since the decree could be denied validity on the ground that it 
purported to affect property outside of Spain. If it had been necessary, he said, he would ' 
have held also that the decree had no validity as to the El Condado on the ground that at the 
date it was issued Bilbao was no longer in the possession of the Spanish Government, but was 
held by the Nationalist Government which had been recognized by the British Government 
as the de facto government of that part of Spain including Bilbao. Jbid., p. 341. 
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foreign Sovereign State, and having been so at the date of the decree, it 
was not capable of being affected by the requisition.*® 


By way of summary, and solely on the basis of the decisions of the British 
courts in ship requisition cases arising out of the Spanish Civil War, the 
following conclusions are presented: 


(1) For the purpose of asserting jurisdictional immunity, recognition 
de jure and recognition de facto of an insurgent government controlling 
and administering a part of the national territory, have the same conse- 
quences; 

(2) Actual possession by a foreign government of a national ship in 
pursuance of a decree of requisition is sufficient to found a claim of 
immunity, even though possession has been taken outside the territory 
which the requisitioning government controls; provided (semble), that 
possession taken in British waters does not involve a breach of the 
peace; 

(3) When a foreign government has requisitioned, but has not ob- 
tained possession of, a national ship, it cannot successfully claim de- 
livery of the ship unless such ship was within waters which it controlled 
at the time of the requisition, or (semble), unless the ship was registered 
at a port which it controlled at the time of the requisition. 


American and Continental European courts, confronted with similar 
problems growing out of the Spanish conflict, have reached widely variant 
conclusions which, it is hoped, will be made the subject of future comment 
in this JouRNAL. 

58 Thid., p. 3384. Cf. The Abodi Mendi, [1939] P. 178, footnote 19, supra. 

Another hypothetical question may be raised: Supposing that the Spanish Government 
had transferred the El Condado to a private person and the original owners had sued for de- 


livery of the ship? Judgment would undoubtedly have been given for the plaintiffs on the 
authority of The Jupiter (No. 3), [1927] P. 122; affirmed by Court of Appeal, zbid., p. 250. 


LITIGATION OF THE SABOTAGE CLAIMS AGAINST GERMANY 


By Lester H. 


Associate Counsel on Behalf of Certain of the Claimants 


The awards of October 30, 1939, of the Mixed Claims Commission, United 
States and Germany, in the sabotage cases, have recently been the subject of 
litigation in the United States courts.!. To understand this litigation, it is 
necessary to complete the history of these cases before the Commission.? 


THE DECISION OF 1935 


After the Umpire’s decision of December 15, 1933, considerable further 
evidence was filed by both sides over a long period up to February, 1936.* 
Meanwhile the German Agent, on April 16, 1935, on filing his rebuttal evi- 
dence, reserved “‘the right to submit additional evidence if the Commission 
should decide to reopen these cases.” In response, the American Agent filed 
a motion of May 2, 1935, for the entry of an order to the effect that the Com- 
mission desired the filing of all evidence by each government on the question 
of fraud so that it could make a final decision on the merits at the time it dis- 
posed of the fraud petition. This motion was opposed by the German Agent. 
On July 29, 1935, the Umpire, Mr. Justice Roberts, upon certificate of dis- 
agreement from the Commissioners, handed down his decision denying the 


1Z. & F. Assets Realization Corporation; American Hawaiian Steamship Company (Inter- 
vener) v. Cordell Hull, Secretary of State and Henry Morganthau, Secretary of the Treasury; 
Lehigh Valley Railroad Company (Intervener), 31 Fed. Supp. 371; 114 Fed. (2d) 464; 
311 U.S. 470. 

2 For earlier proceedings of the Commission in these claims, see the articles entitled ‘The 
Arbitration of the Sabotage Claims against Germany,” this JouRNAL, Vol. 33 (1939), p. 737; 
“The Sabotage Claims against Germany,” id., Vol. 34 (1940), p. 23. 

3 With his answer, filed June 13, 1934, to the petition of May 4, 1933, the German Agent 
filed a motion asking the Commissioner ‘‘to rule that the American Agent should file a brief, 
bill of particulars, or some other written statement substantiating the contentions advanced 
in his petition for a rehearing.” The American Agent filed a reply to this motion on June 
23, 1934, insisting that the German Agent should either rest his case or file such additional 
evidence as he desires and that thereafter ‘‘upon the completion of the proof, and not before, 
the respective parties be required to exchange briefs.”” The German Agent filed a memo- 
randum in response on July 26, 1934. The American Agent submitted the question to the 
Commission on August 6, 1934. The two National Commissioners, being in disagreement, 
submitted the matter to the Umpire who handed down an opinion, November 9, 1934, 
denying the motion of the German Agent for a bill of particulars, saying that it would be 
“‘unfair to require the American Agent to make his argument in advance of the presentation 
of proofs in opposition” and that the German Agent himself must determine which parts of 
the American evidence were relevant or not to the pending petition. (Opinions and Deci- 
sions, p. 1155.) 
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American motion and holding in view of the German opposition that ‘the 
next hearing will be upon the question of reopening vel non [on the petition of 
May 4, 1933] and not upon the merits” and if the cases be reopened, “the 
former decisions will be laid aside and the merits reéxamined in the light of 
all the evidence, including that tendered on the issue of fraud and collusion.” 
The Umpire said the pending motion had to do solely with procedure.** 


THE DECISION OF 1936 


Considerable additional evidence was then filed by each agent. 

After an exchange of briefs, and an argument extending from May 12 to 
May 29, 1936,4 which was the fifth oral argument in these cases and the first 
argument under the fraud petition of May 4, the Commission rendered a 
unanimous, though limited, decision on June 3, 1936. This decision cleared 
the way for further action by the Commission by setting aside its decision of 
June 3, 1932, but left undecided the question of fraud, collusion and suppres- 
sion of evidence under the petition of May 4, 1933. 

The decision quoted the statement read into the record by the Umpire at 
the time of the argument that Mr. Stein, an expert witness for the claimants, 
had attempted to telephone to Umpire Roberts just before the hearing in 
1932 and that: 


During the meetings of the Commission preliminary to the hearing 
[in 1932], Dr. Kiesselbach [the German Commissioner] advised Mr. 
Anderson [the American Commissioner] and me that the claimants had 
suppressed an expert report [by Stein] adverse to the authenticity of the 
Wozniak letters and the Herrmann message. I cannot say that Dr. 
Kiesselbach specifically stated the sources of his information. 

The communication naturally disturbed me, but I knew of no action 
that ‘~ Commission, or I, as Umpire, could take in the premises and so 
stated. 

My impression that there had been some such suppression was 
strengthened by Mr. Osborn’s statement, in one of his affidavits, that it 
was remarkable that no opinion by Mr. Stein, a competent expert in such 
matters, had been submitted as to the age of the documents but only an 
opinion as to handwriting, a matter that was uncontested. 

In the oral argument the German Agent made no reference to this 
matter and as the American Agent did not refer to it the impression re- 
mained that there had been a withholding of a report which might have 


% Opinions and Decisions, p. 1173. 

‘The German Agent objected to argument by claimants’ counsel, although in the Electric 
Boat case (Docket 28), the Commission had heard claimants’ counsel with the acquiescence 
of the German Agent. The Commission upheld the objection. Thereupon the same coun- 
sel was appointed by the United States and was heard by the Commission, over the German 
Agent’s continued protest. (Martin’s Report, 1941; Washington Argument, 1936, pp. 
34-37.) 

At this argument the fraudulent aspects of the so-called Lyndhurst testimony and the 
Wozniak letters, as well as the Herrmann message, and other pieces of German evidence 
were fully argued. 
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shed light on the question argued before the Commission (Opinions and 
Decisions, p. 1176). 


The decision then proceeded: 


The Umpire and the American Commissioner hold, that Claimants 
have shown, that there was no sufficient ground for suspicion, and that 
for this reason Claimants are entitled to a reconsideration of the 1932 
decision. 


The German Commissioner acceded to this conclusion on other grounds. 
The*decision concluded: 


It is, therefore, decided that the decision of this Commission rendered 
at Washington on the third of December 1932 be set aside. This de- 
cision reinstates the cases into the position they were before the Wash- 
ington decision [1932] was given. It has no bearing on the decision 
rendered at The Hague [1930] and does not reopen the cases as far as 
that decision is concerned. Before The Hague decision may be set aside 
the Commission must act upon the claimant’s petition for rehearing [of 
May 4, 1933]. Whether upon the showing made, the Commission 
should grant a rehearing, unless Germany shall agree to a different 
course, must, under the Commission’s decision of July 29, 1935, be deter- 
mined by a hearing separate from and distinct from any argument on the 
merits. Both parties are entitled to file evidence (and to exchange 
briefs) as well in the proceedings in which a ruling for a reopening is 
sought [on the petition of May 4, 1933] as in the subsequent proceedings 
dealing with the merits, should such a ruling be granted. Evidence 
filed and briefs submitted in the proceedings, in which a reopening is 
sought, must remain within the limitations set by the Commission’s 
decision dated December 15, 1933.5 


It seems clear that the decision of 1932 was based largely on the impression 
described by the Umpire, which impression was unknown to the American 
Agent or the claimants until thus disclosed by the Umpire. 

In the 1932 decision it was said that the new evidence would not have ‘‘re- 
versed or materially modified”’ the 1930 decision.’ Setting aside the 1932 
decision must, therefore, reverse this opinion as to the new evidence and 
leave open its effect on the 1930 decision. The Commission was apparently 
even now shaken in their estimate of the correctness of the 1930 decision. 


5 This decision was signed by the Umpire and both Commissioners. (Opinions and De- 
cisions, pp. 1175-1177.) 

6 The Umpire’s decision of 1932 was concurred in by the German Commissioner, but the 
American Commissioner disagreed in a separate opinion. He agreed, however, with the 
Umpire and German Commissioner in the finding of the former that “I may utterly disregard 
all the new evidence produced and still, if I deem this message [Herrmann message] genuine, 
hold Germany responsible in both cases [Black Tom and Kingsland].””, (Opinions and De- 
cisions, pp. 1016, 1029, 1035.) The Herrmann message was written with lemon juice in 
code in a magazine by Herrmann, an admitted German sabotage agent, who had fled to 
Mexico, and transmitted by him in April, 1917, to a co-saboteur in Baltimore, which message 
implicated them in the destruction of the “Jersey City Terminal” (Black Tom) and “ Kings- 
land.” This was part of the evidence filed with the petition of July 1, 1931. 
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THE MUNICH SETTLEMENT, 1936 


Meanwhile, overtures’? had been made to the United States by Germany 
for a compromise settlement of the sabotage claims. With this in view, 
further proceedings were adjourned June 17, 1936, at the request of the Ger- 
man Agent, and an unconditional compromise agreement was officially con- 
cluded between the American Agent and the representative of Germany at 
Munich in July, 1936. Although this agreement was never expressly re- 
pudiated, the German Government declined (for reasons set forth in its note 
of April 5, 19378) to instruct its Agent to join the American Agent in the 
formality of signing the stipulation (already agreed upon at Munich) pre- 
senting the agreement to the Commission for approval and award.? Never- 
theless, the American Agent, by motions filed January 4, 1937, requested that 
awards be entered in favor of the United States in these cases on the basis 
of the “‘amicable settlement” reached at Munich. 

When the Munich settlement became known to American holders of prior 
awards of the Commission, they actively protested to the German Govern- 
ment, the Secretary of State, the American Agent and the Commission. At 
the suggestion of the Secretary of State, the American Agent laid these pro- 
tests before the Commission as a part of his report of December 8, 1936, to- 
gether with the answers thereto by the sabotage claimants. On instructions 
of the Department of State, the American Agent did not object to the con- 
sideration by the Commission of these protests, but he reserved the right for 
himself and the sabotage claimants to be heard on the subject of the pro- 
tests.1° 


7The German memorandum delivered to American Embassy in Berlin, May 28, 1936. 
In Report of American Agent to Commission, April 15, 1937. 

8 The documents comprising the settlement reached at Munich, July 6-10, 1936, and the 
correspondence relating thereto are set forth in the Reports of the American Agent to the 
Commission, December 8, 1936 and April 15, 1937. See also the American Brief filed July 
2, 1937 and Martin’s Report of 1941. The protocol of the Munich meeting ratified the 
settlement agreement as constituting ‘‘official action by the respective governments” and 
“an agreed statement” for the disposition of the matter before the Commission. It may 
be noted in passing that this settlement was not negotiated through the German Foreign 
Office, but was negotiated at the instance of Goering. This procedure was apparently dis- 
tasteful to the Foreign Office, which never supported the settlement and was instrumental in 
blocking its execution. It may be recalled that in 1924 the German Agent made an offer of 
settlement of $18,000,000, including interest to that date, but this offer was coupled with con- 
ditions unacceptable to the United States. (Bonynge’s Report, 1934, p. 171.) 

* Opinions and Decisions, pp. 1177-1178. 

It had long been a custom to settle claims by stipulation (called ‘‘agreed statement’’) 
between the two agents, subject to approval of the Commission. The Munich settlement 
provided for this procedure. The majority of the claims before the Commission had been 
settled in this way and some of the largest awards were based upon such settlements, such as 
the settlement in the Underwriters case, involving some $105,000,000. (Decisions and 
Opinions, 1926-1932, App., p. iii.) 

10 Certain German holders of awards of the War Claims Arbiter under the War Claims Act 
of 1928, also filed protests. The American Agent opposed these protests on the ground, 
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THE INTERVENTION BY AWARDHOLDERS 


At the meeting of the Commission on January 6, 1937 (the first since the 
adjournment of June 17, 1936), the American Agent submitted his motions 
above mentioned for awards pursuant to the Munich settlement, and at this 
session certain American awardholders filed a petition, dated January 6, 1937 
(supplementing a petition of the preceding September), objecting to the entry 
of awards on the basis of the Munich settlement and asking leave to be heard 
by counsel before the Commission, and to file briefs. Their chief contentions 
were that the Commission could not reopen and revise the 1930 decision, that 
the liability of Germany had not been judicially determined by the Commis- 
sion in the pending proceedings, and that the Agency of Canadian Car & 
Foundry Company had no standing to receive an award on account of the 
Canadian ownership of its capital stock." 

The American Agent, at the request of the Umpire, filed a separate state- 
ment as to the proposed intervention, and the claimants and the award- 
holders presented their contentions in separate briefs. The American Agent 
objected, however, to the protestants making any argument against the valid- 
ity or status of the Munich settlement which was an issue that ‘‘must be 
raised by Germany and Germany alone. It cannot be raised by third 
parties.”” (Hearings, January 6, 1937, p. 10.) 

At the meeting of July 7, 1937, the Commission heard arguments of the 
agents on the American motions for awards.” In a brief announcement it 
unanimously dismissed the motions “without reiterating its reasons.” 
The Commission felt that the protests fell with its decision. As to the appli- 
cations to intervene ‘‘the Commission unanimously denies the applica- 
tions.”’ 4 


inter alia, that German nationals had no standing before the Commission and that the Com- 
mission had no jurisdiction to determine the financial obligations of the United States to 
Germany. (Report of American Agent to Commission, Dec. 8, 1936, filed Dec. 9, 1936.) 

11 A similar protest as to the Agency Company had been filed with the Department of 
State in September, 1936. See Report of American Agent filed Dec. 9, 1936. 

12 At the close of argument the Umpire inquired of the German Agent whether it was his 
position that ‘“‘an agreement between the two governments, admittedly made, cannot be 
acted upon by the Commission unless presented to it by both Agents.” 

The German Agent replied, ‘“‘Yes. I, as German Agent, have not signed the agreed state- 
ment and have instructions to refrain from signing an agreed statement.” (Hearings, June 
7, 1937; German Memorandum filed April 27, 1937.) 

13 Compare the decision of the M. A. T., Rumania and Germany, in the case of Société 
Pheniz, July 24, 1926, in which the Tribunal enforced a somewhat similar compromise agree- 
ment which one of the parties refused to carry out. (Volume VII, p. 103; U.S. Brief, p. 15.) 

14 Minutes, Meeting, July 7, 1937. The application would also fall with the dismissal of 
the motions except as to the plea “‘to intervene generally” and “‘to participate in hearings 
upon the merits.” The awardholders were private parties having no interest in the subject 
matter (sabotage claims) in litigation before the Commission. Their only interest was a 
contingent right to be paid out of the German Special Deposit Account, conditioned on the 
possibility of no awards being entered in the sabotage cases. Intervention was a privilege 
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THE STEIN-OSBORN AFFAIR 


On the following days, the Umpire, the Commissioners and both agents 
examined the experts, Stein and Osborn, and also other witnesses (sub- 
poenaed by the Commission in June under the Act of July 3, 1930) in regard to 
the charge of collusion made in the petition of May 4, 1933. The Umpire 
filed correspondence had in May 1932, with the German Commissioner on 
the alleged adverse report (dated June 10, 1931) by Stein to the claimants, 
including a letter from Osborn (the defense expert) to the German Agent 
respecting the alleged report, and the witnesses were required to submit 
papers from their files. The Umpire read into the record a statement in 
regard to an attempt by Stein to telephone the Umpire in November 1932, 
which call Stein later denied making. Stein amplified his testimony before 
the Commission on October 26, 1932.% 

While both Stein and Osborn denied collusion, the American Commissioner 
in his opinion of 1939, found from a careful study of the evidence, that Stein 
never made an adverse report to the claimants, and that their own testimony 
and evidence ‘‘convict Stein and Osborn of being the source of the informa- 
tion brought finally to the Umpire,” and he bore out the conclusion of the 
Commission (June 3, 1936) that ‘“‘there was no sufficient ground for suspi- 
cion” of the claimants.“* The adverse report is dated six days before 
Stein could have seen certain of the documents discussed therein." As the 
1933 decision was the turning point in procedure, so this affair was the 
turning point in the proof of fraud. 

Thereafter the Commission went industriously ahead with the trial of the 
ease. An order, in agreement with the agents, was issued December 1, 


which had never previously been accorded to any claimant before this Commission. If 
granted, it would appear only equitable that the sabotage claimants should be allowed to 
intervene and be heard in opposition to all of the awards theretofore made by the Commis- 
sion; for the payments already made on those awards had depleted the fund in the Deposit 
Account so that it was a question whether the sabotage claimants, if they succeeded in ob- 
taining awards, could be paid in the same proportion. Besides, intervention would put the 
sabotage claimants to much additional work and expense in maintaining their claims against 
all comers instead of against their only legal opponent, namely, Germany. 

46 The information as to Stein’s adverse report was first given to the Umpire orally by the 
German Commissioner, was later hinted at in Osborn’s letter to the German Agent of April 
21, 1932 (and his affidavit of August 13, 1932), and suggested in the German Commissioner’s 
letter to the Umpire of May 18, 1932 enclosing Osborn’s letter. It appears that Stein 
charged (in a letter of November 4, 1932 to counsel) that his adverse report on the age of the 
Wozniak letters and the Herrmann message had been suppressed by the claimants for whom 
he was witness. This was the first time the claimants or American Agent had heard of such 
a report, which turned out to be similar to that of Osborn. (Opinion, American Commis- 
sioner, June 15, 1939, pp. 252-261). 

isa Td., pp. 257, 261. 

16 Martin’s Report, 1941. In the 1932 argument, Osborn’s fee was stated by the then 
German Agent to be $5,000, but in the 1936 argument, the German Agent said that before 
the 1932 argument Osborn had received $6,500 and had an agreement to receive $6,000 more. 
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1937, fixing time limits for filing additional evidence on each side and looking 
to final hearing. 

The German Agent brought charges (May 12, 1938 meeting) of suppres- 
sion by the American Agent of evidence in the files of the Department of 
Justice and asked permission to “‘inspect these files of the Department of 
Justice just as it was done in previous years.”” The American Agent objected 
that this most unusual course was allowed at a time when each government 
was going to be frank in disclosing whatever the record showed, but the Ger- 
man Government from the beginning denied all access to government files 
and had blocked obtaining any information from them.'” As a way out, 
Umpire Roberts, with the approval of both Commissioners, proposed that he 
should personally examine the Justice files, which he did. On June 28 he 
announced that “‘the Attorney General stated that for reasons of state policy 
the Department could not permit a stranger, or, indeed, any American 
citizen to go through those files.” He also ruled as follows on the production 
of government documents: 


The rules of the Commission permit a Commissioner to call for the 
production of documents. I think that is merely an exercise of the Com- 
mission’s own power of call, and I think it obvious that the Commission 
has not power to call on either government to produce from its confiden- 
tial files what, for reasons of State, it considers would be detrimental to 
its interests to produce, or would cause improper and unnecessary ex- 
posure of private persons and their conduct. So that I think the call of 
the Commission rises no higher in dignity than a call of a single Com- 
missioner would. 

I think the Commission is without authority to call on either of the 
litigant governments for production of what in their judgment they 
think it would be politically, and for reasons of State, inexpedient to ex- 
pose. (Hearings, May 24, 1938, p. 32.) 


17 The Treaty of Berlin gave the United States the advantage of certain provisions of the 
Treaty of Versailles, including Parts VIII—X, Art. 240 and Art. 304, Annex 7, regarding the 
production by Germany of information for the use of the Reparations Commission and the 
Mixed Arbitral Tribunals. The order of May 1, 1929, provided, “‘. . . that it is the inter- 
est of both governments that all evidence material to any of such issues and available to, or 
which can reasonably be made available to, either government, should be submitted to the 
Commission. . . .”” The order further stated that upon disagreement of the Commission- 
ers, ‘The Umpire holds that all records throwing any light on the origin, the purpose, or the 
application of the cable of January 24-25, 1915 [authorizing sabotage in the United States], 
here referred to, are material. In the opinion of the Umpire the request by the American 
Agent for their production was not intended as a reflection on and is not in fact a reflection 
on the German Government. On the contrary, the Umpire is persuaded that the German 
Government, in its desire to make a full disclosure of all facts material to a correct decision 
of these cases, will prefer to produce such of the documents requested as may exist rather 
than to take the risk of being misunderstood because of failure to produce them.” (Mar- 
tin’s Report, 1941.) 

In its unanimous decision of 1930, the Commission said: ‘It is well recognized that Govern- 
ments who have agreed to arbitrate are under obligation in entire good faith to try to ascer- 
tain the real truth. . . . We believe the present German Government was entirely prepared 
to bring out the truth and to take the consequences, whatever they might be.”” (Opinions 
and Decisions, pp. 968-969.) 


vs 
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THE HEARING OF 1939 


Under the above-mentioned order (December 1, 1937) a large amount of 
evidence was filed by both sides. 

Both sides drew upon the Baltimore files of Schumacher & Co. and the 
Eastern Forwarding Co.!® Among the papers produced by the American 
Agent was an original typed letter from Carl Ahrendt, a native-born Ameri- 
can and then official of the North German Lloyd Steamship Company, one of 
the chief defense witnesses, to Paul Hilken, another native-born German 
American, dated January 19, 1917, a few days after the Kingsland fire. To 
this was appended a remarkable postscript in Ahrendt’s handwriting, read- 
ing as follows: 


Yours of the 18th just received and am delighted to learn that the von 
Hindenburg of Roland Park [Hilken, who lived there] won another 
victory. 

Had a note from March [alias for Herrmann] who is still at McAlpin 
asks me to advise his brother [Hilken] that he is in urgent need of an- 
other set of glasses. He would like to see his brother as soon as possible 
on this account. 

““A” (underscoring in original) 


Abrendt had been a collaborator in sabotage with Hilken, Herrmann, Cap- 
tain Hinsch, and Anton Dilger '*—all of them admitted German agents. 
The evidence showed the word “‘glasses”’ referred to incendiary tubes used by 
these saboteurs. The German Agent did not question the authenticity of 
this letter but argued against its obvious latent meaning. This postscript, 
together with the Hermann message, if authentic, would prove conclusively 
by contemporaneous documents that German agents, acting under the 
German General Staff, were responsible for the destruction of both Black 
Tom and Kingsland, contrary to the repeated contentions of the German 
Agent and the reiterated testimony of Ahrendt, Woehst and Captain 
Hinsch that they knew nothing of and had nothing to do with sabotage. 
One could hardly conceive of a more conclusive piece of evidence coming 
from the files of the saboteurs themselves. 

After the filing of briefs and counter-briefs, the Commission by order of 
December 20, 1938, fixed the date for final hearing in the following January. 
The argument extended from January 16 to January 27, 1939, and covered 


18 These companies were engaged in or connected with the commercial submarine service 
of the Deutschland and their files were part of the testimony taken in court of Henry G. 
Hilken, former German Consul in Baltimore, and were by stipulation of August 18, 1933, 
left in custody of his attorney, F. J. Singley, of Baltimore. 

19 Anton Dilger was a native-born American and son of Brigadier General Dilger of the 
Union Army, and a graduate of John Hopkins. Anton established in 1915 a laboratory for 
the propagation of disease germs in Chevy Chase, Maryland, a suburb of Washington, D. C. 
Among other activities, Anton came to the United States on an espionage mission in July 
1917, on his way to Mexico to aid in German General Staff work in that country, including 
invasion of the United States. For his services he was awarded the “‘Iron Cross of the Sec- 
ond Class.” (Martin’s Report, 1941.) 
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both the fraud petition and the merits as disclosed by the entire record. 
Here it may be pointed out that the American Agent in his briefs and in his 
argument, as on previous occasions,” reiterated his request and submitted 
the cases for a decision on both fraud and merits notwithstanding the rulings 
of 1935 and 1936 that these questions would be heard and decided separately. 
His position was that ‘‘the very proof which had been introduced to support 
the pending motions [as to fraud] necessarily affects the merits of the cases,” 
that years have been spent in the collection of evidence without any restric- 
tion, that both sides had submitted evidence and argued the issues on both 
fraud and merits, that proof that supported the one necessarily affected the 
other, that further argument on the merits would only be a form and a delay 
not warranted by any considerations of justice to the parties. He con- 
tinued: 


The case has been fully discussed from every possible standpoint. 
The German Agent has discussed the merits. Every conceivable argu- 
ment that can be made has already been made, and it would be simply 
going over exactly the same ground if a further hearing should be had. 
(Oral Argument, Washington, 1939, pp. 864, 865.) 


The German Agent objected to this procedure and, if it were acceded to, 
threatened to ask for a review of the 1933 decision, and thus the matter was 
left before the Commission. 


THE RETIREMENT OF THE GERMAN COMMISSIONER 


After the case, thus extensively investigated, fully briefed and exhaustively 
argued, was submitted to the Commission, the three members held numerous 
conferences according to the usual procedure. Before a decision was ren- 
dered the German Commissioner advised the American Commissioner and 
the Umpire of his “‘retirement from the post of German member of the Mixed 
Claims Commission,” by letters of March 1, 1939, in which he stated the 
reasons for his action.24_ The then stage of the conferences is set forth in 


20 At an informal meeting of the Commission and the agents on November 30, 1937, the 
American Agent offered to rest his case on the merits and go to a decision, but the German 
Agent refused. 

21In his letter of March 1, 1939, to Commissioner Garnett, Dr. Huecking alleged that 
his retirement ‘‘comes at a moment when our deliberations are still in an absolutely pre- 
liminary state and at a time when any possible question of agreement or disagreement is 
necessarily still in the remote distance. . . .” In his letter of the same date to the Umpire 
he charged the latter, first with introducing a totally fresh point at this stage of the delibera- 
tions without according an opportunity to the defendants to make known their views, and 
second, with entertaining a “bias” in the case and having ‘‘no longer an open mind.” He 
said it was impossible for him to codperate in a procedure which ‘‘no longer offers to both 
sides equally the usual guarantee of a decision arrived at in a really judicial way.” (Opin- 
ions and Decisions, 1939, App., p. i.) 

In his reply of March 2, 1939, to Dr. Huecking, the Umpire said: “I do not expect to enter 
into any controversy with respect to the statements contained in your letter other than to say 


LITIGATION OF THE SABOTAGE CLAIMS AGAINST GERMANY 291 


Commissioner Garnett’s letter to Dr. Huecking, of March 3, 1939, refuting 
the latter’s version of March 1, as follows: 


It developed at these conferences that I had come to the definite con- 
clusion that the decision at Hamburg had been reached upon false and 
fraudulent evidence, and in this conclusion you refused to concur. This 
point of difference had been clearly brought out. 

I am sure you will recall that, after several conferences had been held, 
the Umpire expressed himself in agreement with me, and we both in- 
formed you of our conviction that the decision at Hamburg had been 
reached upon false and fraudulent evidence, and that the proof of fraud 
was sufficient to set aside that decision and to reopen the case. There- 
upon, you argued that if, upon an examination of the whole case, both 
the new evidence and the old, the Commission came to the conclusion 
that the United States had not proven its case, even though there had 
been fraud in the evidence before The Hague, the present petition would 
have to be dismissed. You then urged upon the Umpire and myself 
that we should consider the whole evidence for that purpose. It was 
thereupon agreed that we should proceed to examine the whole record to 
determine whether, upon the whole record, the American case had been 
proven. It was while we were examining this question that your action 
was taken.” 


Dr. Huecking immediately replied on March 3, 1939, to Commissioner 
Garnett as follows: 


We made a stipulation in the presence of Justice Roberts about one 
thing: That no future disagreement or agreement of ours should bear on 
the elements of the case or part of the case, but that our future agree- 
ment or disagreement should bear on the ultimate decision only. That 
we had not come to an ultimate decision is evidenced, I should say, by 
the fact that we continued our deliberations for at least two full sessions 
after the stage which you allude to in your letter and which you, mis- 
takenly, I suppose, consider as a stage of disagreement. 

I surely reserved any decision of mine with respect to the question as 
to whether the cases should be reopened or not. This was a necessary 
consequence of the point of view held by all three of us, viz., that there 
could be no reopening, if the new decision on the old and new evidence 
taken together should be identical in tenor with the Hamburg decision.* 


that they are unjustified and, in my opinion, present a wholly false picture of our delibera- 
tions with respect to a motion pending before the Commission” (/d., p. vi). 

The retirement was not notified to the State Department by the German Embassy until 
March 24, 1939, and in none of the correspondence was anything said about the appointment 
of a successor. 

* American Commissioner to Dr. Huecking, March 3, 1939, Opinions and Decisions, 1939, 
App., pp. v-vi. See also American Commissioner to Secretary of State, March 3, 1939, 
id., p. vi, and Opinion of American Commissioner, June 15, 1939, id., pp. 4-5. 

*3 This agreement to investigate the merits may seem quite contrary to the procedure laid 
down in the decisions of 1935 and 1936 (that the reopening and the merits should be deter- 
mined in separate proceedings) but is reconciled by the alternative in the 1936 decision, 
namely, ‘‘unless Germany shall agree to a different course,” and in the decision of 1935 “‘if 
the parties were in agreement that this course should be followed.” 
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But for this very reason I reserved also my decision with respect to 
the question as to whether the Hamburg decision had been reached upon 
false and fraudulent evidence. Certainly I put before you the doubts 
which might militate against such an assumption. But from reaching a 
decision about this point which might be considered as a definite agree- 
ment or disagreement I naturally refrained for the very reason that any 
such decision could be dispensed with, if the deliberations about the 
other point [identity of ultimate decision on the whole evidence with 
Hamburg decision] led to a result not favorable to the claimants. | 
never should have formally disagreed on anything in this case without 
giving a fully substantiated written opinion. 

How far we were from any agreement or disagreement may be best 
evidenced by the fact that none of us had even touched upon the subject 
of the nationality of the Canadian Car Agency, although you yourself 
will hardly entertain any doubt that this question of jurisdiction or 
maybe of the substance of the case would be a part and topic of any 
decision.*4 


Although emphatically disclaimed by Dr. Huecking and the German 
Chargé d’ Affaires, it seems from the circumstances that the retirement was 
for the purpose of blocking a final decision against Germany as to her re- 
sponsibility for fraud and suppression of evidence and the destruction of the 
Black Tom and Kingsland plants. It is clear that before the German Com- 
missioner retired he knew that the Umpire and the American Commissioner 
were prepared to set aside the 1930 decision and reopen the cases, and it 
seems obvious that he also had reason to believe they were about to reverse 
that decision, for otherwise he would not have retired.* 


THE TRIBUNAL PROCEEDS TO A DECISION 


This action of the German Commissioner immediately raised the question 
whether the remaining members of the tribunal had power to proceed with 
the consideration of the cases and reach a decision on the main issues pre- 
sented. These issues were (1) whether the 1930 decision should be reopened 
on the ground of false and fraudulent evidence; (2) whether that decision 
should be reversed on the whole record; (3) whether the Agency of Canadian 
Car & Foundry Company, Limited, was an American national under the 
Claims Agreement of 1922. 

In the diplomatic exchanges which ensued, the Department of State took 
the position, as it had on earlier occasions, in effect that the jurisdiction of 
the Commission to determine its power to proceed was a question for it to 
decide. In his final letter to the German Chargé, dated October 18, 1939, 
the Secretary of State said: 


*4 Transcript, Record on Appeal, pp. 290-291. 

% The full correspondence is printed in Opinions and Decisions, 1939, App., except letters 
of retired German Commissioner to American Commissioner, March 3, 1939, and German 
Chargé d’ Affaires to Secretary of State, July 11, 1939, which two are printed in the Tran- 
script of Record on Appeal to United States Court of Appeals, District of Columbia, pp. 
290-294. 


| 
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I must refrain from engaging in a discussion of the various complaints 
and protests set out in your communication and content myself by 
stating that since the Department is without jurisdiction over the Com- 
mission, I consider that it would be highly inappropriate for it to inter- 
vene directly or indirectly in the work of the Commission or to endeavor, 
in the slightest manner, to determine the course of its proceedings. 

I have entire confidence in the ability and integrity of the Umpire and 
the Commissioner appointed by the United States despite your severe 
and, I believe, entirely unwarranted criticisms, and I am constrained to 
invite your attention to the fact that the remarkable action of the Com- 
missioner appointed by Germany was apparently designed to frustrate 
or postpone indefinitely the work of the Commission at a time when, 
after years of labor on the particular cases involved, it was expected that 
its functions would be brought to a conclusion. (Opinions and De- 
cisions, 1939, App., p. xxx.) 


From March 1 to June 15, the Commission considered its powers and the 
issues before it and at a meeting on the latter date ** the American Commis- 
sioner presented a ‘‘certificate of disagreement”? and rendered a carefully 
reasoned opinion ?? in which the Umpire fully concurred in a final decision of 
his own.?8 Space does not permit a detailed discussion of the holdings and 
findings of the American Commissioner and the Umpire. 

On the power of the Commission to proceed after the retirement of the 
German Commissioner, Commissioner Garnett, in his opinion above men- 
tioned, reviewed the Treaty of Berlin of 1921, the Claims Agreement of 
1922, the Special Rules of the Commission unanimously adopted in 1929 for 
the conduct of the sabotage cases, and the unanimous decision of March 30, 
1931, and concluded: 


Ever since these additional rules were adopted, the Commission has 
functioned in the sabotage cases as an arbitration body with three mem- 
bers, and the Umpire has sat with the two National Commissioners at 
each hearing, both during the examination of witnesses and the argu- 
ment of counsel and has participated in the opinions . . . unanimity 
is not required, and the concurrence of only two is necessary for a de- 


6 A meeting of the Commission was called for June 15, 1939, and in his response (June 10, 
1939) to the notice the German Agent said, ‘‘in view of the note addressed by my Govern- 
ment to the Department of State today, I shall not appear at the meeting.” In his note of 
June 10, the German Chargé, referring to the proposed meeting, said, “Since the with- 
drawal of the German Commissioner, Dr. Victor Huecking, on March 1st of this year, of 
which I notified the American Government by a note to your Excellency of March 24th of 
this year, the Commission has been incompetent to make decisions and that consequently 
there is no legal basis for a meeting of the Commission at this stage. By direction of my 
Government, I advise you that the Government of the Reich will ignore the decision to call 
the meeting on June 15th, as well as any other act of the Commission that might take place 
in violation of the International Agreement of August 10, 1922 and the generally established 
rules of procedure.” (Opinions and Decisions, 1939, pp. ix-x). 

*7 The Commissioner’s opinion of 310 printed pages reviews the authorities and precedents 
and analyzes the voluminous evidence. 

8 Printed in this JouRNAL, Vol. 33 (1939), p. 770. 
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cision, and this has been the practice ever since the Commission started 
functioning. (Opinions and Decisions, 1939, p. 9.) *9 
* * * * * 


If it be possible for one National Commissioner, whether under the 
express order or with the tacit consent of his Government, thus to bring 
to naught and render worthless the work resulting from the expenditure 
of thousands of dollars and years of careful research, and thus to defeat 
the very purpose for which the Commission was constituted under the 
Treaty of Berlin, such a result would make a mockery of international 
arbitration. (Jd., p. 10.) 


* * * * * 


. . . the American Commissioner and the German Commissioner were 
in direct disagreement as to the issues before the Commission, that is to 
say, as to whether the record established fraud of a sufficient character to 
set aside the decision at Hamburg, and, at the instance of the German 
Commissioner, the Commission was examining the record to determine 
whether the American Agent had proven his case, and specifically 
whether the Herrmann message was genuine, when the German Com- 
missioner announced his retirement. 

Under the circumstances set out above, to hold that one National 
Commissioner could, by his voluntary retirement, whether authorized by 
his Government or not, prevent the Commission from further proceed- 
ing with the cases, and especially from deciding the questions at issue 
when the German Commissioner announced his retirement, would de- 
feat the purpose of the two Governments in establishing this Commis- 
sion, would deprive the American Nationals in these cases of the remedy 
provided by the Treaty of Berlin and the Agreement of August 10, 1922, 
for American Nationals with claims against the German Government 
recognized by that treaty, and would raise many questions difficult of 
solution, as to the disposition of the funds now remaining in the Treas- 
ury of the United States, pursuant to the Settlement of War Claims Act. 

Accordingly, I am of the opinion that the retirement of the German 
Commissioner on March 1, 1939, did not render the Commission functus 
officio and did not deprive the Commission of the power to decide the 
questions at issue at the time of his retirement. (Jd., pp. 19-20.) 


In his thorough and able review of the record, the American Commissioner 
revealed in unanswerable form the fraudulent structure of the defense from 
the initial pleadings to almost the last piece of German evidence. His opin- 
ion, fully concurred in by Umpire Roberts, will stand as a milestone in inter- 
national jurisprudence and a sound precedent in arbitral procedure. As 
later summarized in the claimants’ brief before the United States Supreme 
Court, 


The fraud charged and proved was not merely occasional perjury of 
witnesses for Germany. The whole defense from the beginning was cor- 
rupt and fraudulent, organized by men who were high German officials 
of the Foreign Office and General Staff in 1916 and 1917, some of whom 


*9 This was a reaffirmation of the decision of March 30, 1931, which supported the positioa 
of the German Agent at that time, as to the right and practice of the Commission to function 
as a three-man body. See this JouRNAL, Vol. 34 (1940), p. 26. 
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were still high officials at the time of the trial. It involved wholesale 
and organized perjury by groups of witnesses, suppression of docu- 
mentary evidence, spiriting witnesses out of the country, concealing 
others, preventing the United States from obtaining testimony of wit- 
nesses under dominion of Germany, forcing witnesses under her domin- 
ion to recant, and finally, on a very critical question whether the Kings- 
land fire was incendiary or an industrial accident, purchasing of perjured 
testimony from a whole group of former Kingsland employees, the filing 
of that testimony at the last moment before the hearing in 1930, and the 
submission by Germany to the payment of blackmail, to keep those 
witnesses in line,—all this organized and led by representatives of the 
German Government then in charge of the defense. (p. 59.) 


The German Agent, being pushed further and further into a corner by the 
American evidence, began to cry fraudulent conduct and suppression of evi- 
dence on the part of his opponents. It is significant that the American Com- 
missioner said in reaching his conclusions, ‘‘an attempt has been made to 
exclude all of the evidence against which the charge of fraud by the German 
Agent has been directed . . . in order that the conclusions reached might 
not be based upon evidence which had been questioned.”’ *° Upon such evi- 
dence of fraud the Commissioner stated his final decision as follows: 


Therefore, in the decision at Washington [December, 1932], the Com- 
mission was unanimously of opinion that, if the authenticity of the 
Herrmann message be accepted, this would conclusively prove the lia- 
bility of Germany in both the Kingsland and Black Tom cases. 

The final conclusions in these cases, therefore, may be stated as fol- 
lows: 

(1) The decision of October 16, 1930, reached at Hamburg, must be 
set aside, revoked and annulled; and, the cases reinstated in the position 
they were before that decision was rendered. 

(2) Since the authenticity of the Herrmann message has been estab- 
lished, the liability of Germany in both the Black Tom case and in the 
Kingsland case has now been clearly established by the record, and the 
cases are in position for awards.*! 


In brief Umpire Roberts held (1) that he was personally cognizant of a 
disagreement between the Commissioners; ® (2) that the withdrawal of the 
German Commissioner did not oust the jurisdiction of the Commission; (3) 
that fraud in the German evidence misled the Commission in its decision of 
1930 and the German Commissioner was so informed; (4) that thereupon the 
German Commissioner insisted that they examine whether the United 
States had made out its case and during this investigation he withdrew; (5) 
that the Hermann message is genuine and therefore admittedly * establishes 
Germany’s responsibility in both cases. 


%° American Commissioner’s opinion, Opinions and Decisions, 1939, p. 306. 

1 Jd., p. 310. 

® This is a reaffirmation of the principle of the Umpire’s decision of December 15, 1933. 

3 See footnote 6, supra, p. 284. In his note of October 3, 1939, the German Chargé denied 
such admission by the German Agent “by whom alone such an admission could be made”’ 
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Immediately following the announcement of the Umpire’s decision, the 
American Agent arose and moved that awards be entered in accordance with 
the opinions just rendered. The Umpire suggested that awards be sub- 
mitted for approval at a further meeting to be called upon notice. An order 
was entered to this effect.* 

It is difficult to escape the conclusion that the German Commissioner 
retired for the purpose of stalemating the proceedings and preventing the 
Umpire from acting, as the Secretary of State intimated. The technical 
explanations of the German Commissioner and the German Chargé d’ Affaires 
are not convincing. They boil down to the questions, when is a disagree- 
ment reached upon which the Umpire may act and when does the retirement 
of a Commissioner halt further proceedings. 

These are questions of procedure and therefore for the tribunal to decide. 
When disagreement arises is a question of fact not covered in this case by 
any provision or stipulation. The Claims Agreement did not require a 
written certificate of disagreement and the rule of procedure regarding such 
certificates cannot properly introduce a new requirement or be construed to 
obstruct the work of the tribunal. A rule of procedure is after all the servant 
and not the master of the tribunal. 

It is true that retirement and appointment are provided for in the Claims 
Agreement, but retirement must be in good faith and not obstructive. 
Besides, it was open to Germany to appear by her agent at any time during 


eight months (March 1 to October 30) and make pertinent representations, 
for example, to request delay for the appointment of a new Commissioner, or 


(Opinions and Decisions, 1939, App., p. xix). The German Agent clearly implied as much 
in the 1931 argument (pp. 88, 90) and the 1932 argument (p. 187). 

* Minutes of June 15, 1939. Order of June 15, 1939, by Umpire and American Commis- 
sioner, Opinions and Decisions, 1939, p. 313. 

The German Chargé emphatically protested the decision and order in a short note to the 
Secretary of State dated July 11, 1939, elaborated into a long reasoned note, dated October 
3, 1939 (Transcript, Record on Appeal, pp. 195-216, 291-294). The latter note and the 
Secretary of State’s reply of October 18, 1939, were transmitted to the American Commis- 
sioner by the Department of State on the latter date (Id., p. 216). 

In his acrimonious note of July 11, the German Chargé referred to the “‘Rump Commis- 
sion,” the ‘‘Canadian parties’ and the ‘‘American Umpire” and stated in brief that the 
issues of Germany’s responsibility and the amount of damages had been reserved for later 
stages of the proceedings, that there was no disagreement on the motion for awards which 
would allow the Umpire to act, that the proceedings since March 1, including the decision on 
the pending petition, were void as well as any awards to be made thereunder. He concluded 
with ‘‘the expectation of my Government that the Government of the United States will 
codperate with the German Government in order to restore the basis upon which the work of 
the Commission can be accomplished in a regular way.” 

The German note of October 3, 1939, is too long and detailed to be summarized. 

Certain American awardholders protested to the Commission and the Department of 
State against the decision and any further proceedings leading to awards in the absence of 8 
full Commission. 
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to present arguments on the questions before the tribunal.** This was not 
done, obviously, as vaguely hinted in the German notes, because Germany 
desired a reorganization of the tribunal—to the extent at least of a new 
Umpire. Similar withdrawals might be repeated by succeeding Commis- 
sioners and a final decision never reached. 

In my opinion, the tribunal was competent to decide upon these questions 
of procedure and to proceed accordingly. The authorities and precedents 
are not many and are analyzed in the American Commissioner’s opinion.*® 
Certain of the court decisions indicate that a retirement in such circumstances 
smacks of fraud and defeats its purpose. It may be argued that the “‘retire- 
ment”’ whether rightful or wrongful, nevertheless halts the proceedings, as 
did the “‘withdrawals” in the arbitration under Article VII of the Jay 
Treaty. The withdrawals under Article VII have been characterized as 
contrary to international law, although the proceedings in that arbitration 
seem to have been halted by such withdrawals.*7_ I submit, however, that 
the sabotage decision by denouncing and overriding the subterfuge in this 
case has set a healthy precedent in international arbitration. 

Besides the enormous amount of work involved in the prosecution of the 
sabotage claims, extending over a period of twelve years and including six 
exhaustive arguments, which prolonged proceedings were due chiefly to the 
fraudulent defense—besides this, there was an additional factor in this case 
similar to that in Colombia v. Cauca, namely, the benefits received by one 
party upon entering into the arbitration. By the Treaty of Berlin the 
German property seized by the Alien Property Custodian was to be held 
as a pledge until such time as Germany made suitable provision for the satis- 
faction of claims against Germany. Germany received back eighty per cent 
of this property under the Settlement of War Claims Act of 1928 (which 
provided for the application of twenty per cent of the German property 
toward the payment of awards of the Commission) ** on the assurance of 
Germany that she would not “delay the presentation and adjudication of 

%* In his note of July 11, 1939, the German Chargé denied both that by the withdrawal 
“the Commission has become ‘functus officio’ and has thereby lost its competence,” and 
that “during the vacancy ... the American Commissioner, whether alone or jointly 
with the American Umpire, can exercise functions which the governmental agreement has 
entrusted to the two National Commissioners for joint exercise.’ (Transcript, Record 
on Appeal, pp. 198-199.) 

% Opinions and Decisions, 1939, pp. 10-20, citing Colombia v. Cauca (1903), 190 U. S. 
524 (s.c., U. S. Cir. Ct. 106 Fed. 337; U.S. C. C. A. 113 Fed. 1020) and cases cited; Atchison 
&c. Co. v. Brotherhood &c., 26 Fed. (2d) 413; Witenberg, L’Organisation Judiciaire la 
Procédure et la Sentence Internationale, 1937, p. 281, par. 24; Merignhac, T'raité Théorique 
et Pratique de L’ Arbitrage International, pp. 276-7; Phillimore, Commentaries upon Inter- 
national Law, Vol. III, p. 4; and numerous decisions in commercial arbitration. 

73 Moore Int. Adj., Mod. Ser., p. 170; Z. & F. Reply-Brief before U. 8S. Sup. Ct., App. 
B, Answer of John Bassett Moore. 

8 Germany also deposited bonds in the U. S. Treasury in the face value of approximately 


$505,000,000 to cover the balance of the awards, on which she has paid about $21,000,000 
and defaulted on the rest as they came due. 
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this or any other case,’’ and on the statement of Umpire Parker that if 
Germany deliberately declined to appear and make any representation the 
Commission ‘‘ would take the case as presented by the American Agent and 
decide it according to the record made by the American Agent.”’ *° 

In reliance on this, more than $175,000,000 of German property has been 
returned,*® but Germany has defaulted on her bonds and later ran out on the 
arbitration. Paraphrasing the language of the United States Supreme 
Court in the Cauca case, Germany was in the position of seeking to defeat 
the award after she had received the benefits of her assurance not to delay 
the proceedings. 


THE TRIBUNAL PROCEEDS TO AWARDS 


After the decision of June 15, 1939, the American Commissioner and the 
Umpire proceeded to consider the application of the American Agent for 
awards. Extensive and detailed evidence as to damages was already a part 
of the record filed prior to the January argument. In the largest claims of 
the group, namely, those of Lehigh Valley Railroad and Agency of Canadian 
Car & Foundry Company, Limited, the German answers were similar in 
tenor and did not object to the sufficiency of the proof in either case. The 
answer in the Lehigh claim suggested that ‘‘the question of measure of dam- 
ages sustained by the claimant herein be postponed until after the deter- 
mination of the question of Germany’s liability”’ but added that the items 
of loss “‘involve many principles which this Honorable Commission has al- 
ready established and for the most part there would be involved an appli- 
cation of these principles for determining the extent of the claimant’s loss 
in the event of Germany’s responsibility.” 

As to the third largest claim, that of Bethlehem Steel, the answer dis- 
claimed knowledge sufficient to form a belief as to the damage suffered. 

In the Leyden death claim the answer admitted the loss ‘“‘ would not exceed 
the amount of $55,000.” 

In the 149 remaining claims, mostly underwriter claims, answers were filed 
in 69 admitting the damages proved and no answers were filed in the rest in 
which the proof was precisely similar.“ 

The American briefs of May-June, 1928, in the two largest claims above 


39 Hearings, Senate Finance Committee, 70th Cong., H. R. 7201, Jan. 23-26, 1928, pp. 
134-9, 191-5, cited in affidavit of H. H. Martin, Transcript, Record on Appeal, pp. 
83-4. 

40 Report, Secretary of Treasury, June 30, 1939, p. 76. 

“1 In his note of October 3, 1939, the German Chargé objected that questions respecting 
the amount and proof of the damages had been reserved for a later stage of the proceedings 
and that ‘‘the German Agent had not taken any stand with respect to the American evidence 
on the amount of damages and had not introduced opposing evidence of any kind.” He 
cited the decisions of 1935 and 1936 as allowing further proceedings on the merits and the 
decision of 1933 against closing the record ‘‘ without consent or over objection.” (Opinions 
and Decisions, 1939, App., pp. xxiv—xxvi). 
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mentioned, accepted the suggestion to postpone the measure of damages 
until after the determination of Germany’s liability. 

Upon the completion of the examination of damages, a meeting was called 
for October 30, 1939, advance notice being delivered personally to the Ger- 
man Agent. At this meeting, after four and one-half months’ intensive 
study of the record and the questions involved, awards were approved in 
the 153 claims in the principal sum of $21,157,227. This disposed of the 
last of the 20,443 claims submitted to the Commission. 

On account of the imminence of litigation over these awards, which seem- 
ingly were to be tested in the courts, the Commission did not adjourn sine die. 

The awards were certified on October 31, 1939, by the Secretary of State 
under the Act of 1928 and transmitted by him on that date to the Secretary 
of the Treasury for payment. 


THE NATIONALITY QUESTION 


At this meeting the American Commissioner presented a ‘‘certificate of 
disagreement”’ and opinion on ‘‘an issue supplementary to the main issues 
pending before the Commission,” namely, the jurisdictional question raised 
by the alien ownership of stock of the Agency Company, a corporation organ- 
ized under the laws of New York State.“ The certificate was based on the 
finding that the retirement of the German Commissioner was 


tantamount to a disagreement between the two national Commis- 
sioners on all issues involved, including the jurisdictional issue raised 
with respect to the right of the United States to present as it did the 
claim of Agency of Canadian Car & Foundry Company, Ltd.* 


The American Commissioner then proceeded to consider this issue. He 
reviewed the antecedents “* to this arbitration, providing for the adjudica- 
tion of the claims of the ‘‘ United States or its nationals” and concluded 
that the Commission is given jurisdiction 


to hear and determine the claims of American nationals or American 
citizens. . . . Whether a claimant is an American national or not must 
be determined under the laws of the United States. 


42 The German answer of Nov. 3, 1927, filed Nov. 14, to one of the Kingsland underwriters’ 
claims had alleged that the Agency Company’s nationality was not American. But the 
German answer to the Agency Company’s claim dated Dec. 14, 1927, raised no objection 
to the Company’s nationality. The issue was definitely raised by German motion filed 
Dec. 7, 1936 (nine years after memorial was filed) to dismiss for lack of jurisdiction the 
petition of May 4, 1933 as to the Agency Company; American answer, December 28, 1936 
and brief, January 22, 1937; German notice, March 18, 1937 withdrawing motion; German 
memorandum, April 27, 1937 renewing motion; German brief, January 12, 1939, four days 
before the date of oral argument. In the abortive settlement at Munich in July, 1936, Ger- 
many raised no question of nationality. 

*8 Opinions and Decisions, 1939, p. 315. 

“ The Knox-Porter Resolution of July 2, 1921, 42 Stats. 105, incorporated in the Treaty 
of Berlin of August 25, 1921, the parts of the Treaty of Versailles incorporated in the Treaty 
of Berlin, and the Claims Agreement of 1922. 

* Opinions and Decisions, 1939, p. 319. 
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On the authority of the opinions of Umpire Parker and German Commis- 
sioner Kiesselbach in other cases * he held: 


It is clear, therefore, that the term “national” being broader than 
“citizen’’ and being used ‘“‘in its broadest possible sense” includes 
corporations.*” 


He next considered whether the claimant corporation in question was an 
American national in view of its stock being all owned by a Canadian cor- 
poration, the parent company. In the ‘Application for the Support of 
Claims” filed by the claimant with the Department of State in 1920 and 
later transmitted to the American Agent on espousal of the claim, and in the 
memorial filed with the Commission in 1927, the claimant is described as “‘a 
corporation organized and existing under the laws of the State of New York” 
owning and operating a large assembling plant covering several acres at 
Kingsland, New Jersey.*® The shares of stock were held by the Canadian 
Car and Foundry Co., Ltd., a Canadian corporation, whose shares in turn 
were held at the time of loss, approximately thirty per cent by American 
citizens and in 1920, approximately forty-five per cent by Americans.*® 

After reviewing certain American decisions on the nationality of corpora- 
tions °° Commissioner Garnett threw over the test of stock ownership and 
the ‘“‘control”’ theory, as advocated by the German Agent. Even under the 
doctrine of szége social,™ the claimant company would be American because 
its head office or principal place of business was located in New York and its 
operations centered in New Jersey and its taxable and legal situs in one or 
the other State. The Commissioner concluded: 


If we were to adopt the rule contended for by the German Agent, the 
effect would be that . . . an American corporation, in which the stock 
is entirely held by a German corporation, would have a valid claim 
against the United States for property seized and taken during the war; 
but an American corporation, with property and large activities in the 
United States, whose stock is owned by a Canadian corporation, would 
have no valid claim against Germany for property destroyed in this 
country by German saboteurs before this country entered the War. 


46 Decisions and Opinions, pp. 189, 160 respectively. 

“7 Opinions and Decisions, 1939, p. 320. Citing also Society &c. v. New Haven, 8 Wheat. 
464; U.S. v. Northwestern Express Co., 164 U. 8. 686. It may be noted that the Settlement 
of War Claims Act of 1928 provided for claims of ‘German nationals” which were defined 
as including partnerships, associations, or corporations ‘‘organized under the law of Ger- 
many” (Sec. 22 (b)). 

48 The German answer filed January 17, 1928, stated, ‘‘Claimant’s allegations . . . are 
not contested.” The head office and managing control and all of claimant’s property was 
located in the United States and the great bulk of its business was transacted here. No 
question of enemy character or control was involved. 

49 American answer filed December 28, 1936. 

50 Hamburg-American Co. v. U. S., 277 U. S. 188; Behn, Meyer & Company v. Miller, 
266 U. S. 457; and other cases. 

5. R. E. L. Vaughan Williams, 49 Law Quart. Rev., 1933, p. 334. 


su 
Se 
St 
br 
A 


LITIGATION OF THE SABOTAGE CLAIMS AGAINST GERMANY 301 


Such a rule would result in the tacit recognition of the proposition that a 
foreign nation may, in anticipation of war, send its saboteurs to this 
country and destroy valuable property therein, and escape any claim 
for such destroyed property, if perchance such a corporation has stock- 
holders who are alien to the country of the saboteurs.” 


The German motion was, therefore, dismissed, the Umpire concurring. 


THE LITIGATION IN THE COURTS 


On the same day the awards were certified, the Z. & F. Assets Realization 
Corporation, a holder of prior awards of the Mixed Claims Commission, 
filed suit in the United States District Court, D. C., against the Secretary 
of State and the Secretary of the Treasury, seeking an injunction against 
certification by the former and payment by the latter of the awards, and a 
decree directing payment of the balance of its own awards. The plaintiff 
also petitioned for a judgment declaring that the 1930 decision of the Com- 
mission was final and binding and that the sabotage awards were null and 
void. 

The defendants moved to dismiss the complaints and for other relief. The 
District Court granted the motion to dismiss on January 3, 1940, on the 
grounds stated in the following opinion of Mr. Justice Bailey: 


In my opinion the court has no power to grant the relief sought by the 
plaintiff. The claims made before the Commission were the claims of 
the United States. Whether these claims were properly allowed or not 
was a question to be raised by the United States and not by individuals 
who might be wronged by the action of the Commission. If there was 
any breach of the treaty between the two governments the only recourse 
would be by action of the contracting parties. The act of Congress of 
March 10, 1928, directed the Secretary of State to certify from time to 
time to the Secretary of the Treasury the awards of the Mixed Claims 
Commission and directed the Secretary of the Treasury to pay out those 
amounts. The Secretary of State has certified to the Secretary of the 
Treasury the award of which the plaintiff complains, and under the 
terms of the act of Congress it is the duty of the Secretary to pay the 
awards. It is true that the plaintiff claims (and I think that this is its 
strongest claim) that the award was not made by the Commission, as 
the Commission could not function after one of the Commissioners had 
resigned, but so far as the fund in the treasury of the United States is 
concerned, the question was one to be decided by the Secretary of 


® Opinions and Decisions, 1939, pp. 323-4. 

53114. Fed. (2d) 464. The Secretary of State certified the awards after the filing of this 
suit, but prior to the service of the process on him. 

The Z. & F. Company had also protested the awards to the Secretary of State and the 
Secretary of the Treasury by letter of June 23, 1939, and had notified the Secretary of 
State and the Secretary of the Treasury by letter of October 25, 1939, that suit would be 
brought and injunction sought. (Brief of Petitioner, p. 17.) 

The Lehigh Valley Railroad Company was later joined as Intervener Defendant and the 
American Hawaiian Steamship Company, a holder of prior awards, as Intervener Plaintiff. 
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State, and whether he decided rightly or wrongly the court cannot pre- 
vent the payment of the claim. 


He dismissed the suit in respect of the Secretary of State as ‘being moot”’ 
in view of the certification of the awards. 

On appeal to the United States Court of Appeals for the District of Co- 
lumbia, that court, by Mr. Justice Miller, affirmed the judgment below, and 
held, June 3, 1940, that the questions presented were political and beyond 
the jurisdiction of the court. The court said the appellants contended, as 
they contended below, that (1) the Mixed Claims Commission was without 
jurisdiction to make the awards of October 30, 1939; (2) the awards would 
exhaust the Special Deposit Fund established for the payment of awards 
made by the Mixed Claims Commission; and (3) thus plaintiffs will be pre- 
vented from receiving payments of amounts to which they are entitled 
under the prior awards. 

The court said the second and third contentions depended on the first con- 
tention and “‘as it involves a political and not a judicial question the court 
[below] was without jurisdiction to hear or decide it.”” Interference by the 
courts in this case ‘‘could result only in embarrassment to the political arm 
of the government in its conduct of the international affairs of the nation.”’ 


Among the questions which have been recognized as political rather 
than judicial in nature, none comes more clearly within the former 
classification than those which involve the propriety of acts done in 
the conduct of the foreign relations of our government. As the deci- 
sion of international questions may involve the friendly relations of na- 
tions, they must be dealt with by those departments which have the 
power to adjust them by negotiation, and, if necessary, to enforce the 
rights involved by other forms or devices of diplomacy. It has been 
the policy of the judiciary to follow the action of the political depart- 
ments on such matters and to disclaim power to interfere. As ‘The 
judiciary is not that department of the government, to which the asser- 
tion of its interests against foreign powers is confided,’ it follows that 
the courts should do no act which, directly or indirectly, would embar- 
rass the government in conducting its international affairs. 


After quoting from the acrimonious correspondence, Justice Miller con- 
cluded: “‘It requires no more than a recital of these exchanges between the 
Governments of Germany and the United States to show that they bring 
the case clearly within the realm of political as distinguished from judicial 
questions.”’ 


54 31 Fed. Supp. 371. 

55114 Fed. (2d) 464. As to the status of parties before the Mixed Claims Commission, 
the court said: “That tribunal dealt only with the two governments, had no relations with 
claimants, and could take cognizance only of claims presented by or through the respective 
governments. No claimant, individual or corporate, was entitled to present any demand 
or proofs directly to the Commission. No evidence could be considered except such as was 
furnished by or on behalf of the respective governments. While the claims of individual 
citizens presented by their respective governments were to be considered by the Commission 
in determining amounts, the whole purpose of the agreement was to ascertain how much was 
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On October 14, 1940, the United States Supreme Court granted the peti- 
tion of the plaintiffs for a writ of certiorari and the case came on for hearing 
before that court on the following December 9 and 10. 

The issues were variously framed by the four different parties, but they 
may be summarized substantially as follows: (1) whether the Commission 
could open the 1930 decision on the ground of fraud; (2) whether the Com- 
mission could decide questions of the merits outside the pending fraud peti- 
tions; (3) whether the Commission could proceed to a decision and awards 
after the withdrawal of the German Commissioner; (4) whether the Commis- 
sion could make an award to Agency of Canadian Car & Foundry Company, 
Limited, in view of its stock ownership; (5) whether, under the Act of 1928, 
the Secretary of State could certify and the Secretary of the Treasury could 
pay awards so rendered; (6) whether the Supreme Court could review the 
acts of the Commission and enjoin the Secretary of State and the Secretary 
of the Treasury on any of the above grounds. 

After a full argument on December 9 and 10, 1940, in which all parties 
participated, the Supreme Court took the case under advisement. It ren- 
dered a practically unanimous opinion on January 6, 1941, affirming the 
decision of the Court of Appeals.5? The decision handed down by Mr. Chief 
Justice Hughes was based on the ground that the certification of the awards 
by the Secretary of State, under the Act of 1928, was conclusive on the court. 
Mr. Justice Black and Mr. Justice Douglas, in a concurring opinion, stressed 


the ground that the case involved a controversy between two governments 
of a political nature, which was not subject to review by the judicial branch 
of the government. 

The decision of the Supreme Court, being based upon the narrow grounds 
above stated, did not consider or pass upon any of the above issues challeng- 
ing the existence, authority and actions of the Commission and the validity 


due from one government to the other on account of the demands of their respective citizens. 
Each government, when it entered into the compact under which the awards were made, 
relied on the honor and good faith of the other for protection, so far as possible, against 
frauds and impositions by the individual claimants. As between the United States and 
Germany, indeed as between the United States and American claimants, the money received 
from Germany was in strict law the property of the United States, and no claimant could 
assert or enforce any interest in it so long as the government legally withheld it from dis- 
tribution. . . . 

Although an individual claimant may have a moral right to participate in an award, .. . 
as a matter of strict legal or equitable right he has none, and Congress is under no legal or 
equitable obligation to pay any claim. Therefore, it is only when such a claimant has been 
permitted by Congress to participate in such an award that he has any standing to invoke 
judicial relief. Then, and only then, may he invoke the jurisdiction of the court to deter- 
mine questions involving ownership, or apportionment between claimants of the amounts 
awarded.” 

% Mr. Justice Roberts, being Umpire of the Mixed Claims Commission, did not sit in 
the case. 

5' The decision of the Supreme Court is printed at page 394 of this JourNAL. 
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of the awards rendered by it. These questions were fully discussed in the 
briefs and in the arguments of eminent counsel but they remain unanswered, 
except as the Commission itself has answered them. Indeed, it would have 
been, in the writer’s opinion, quite improper for the Supreme Court to have 
reviewed the acts of this international tribunal, and had it done so, the result- 
ing decision would not have been binding on either of the governments con- 
cerned, certainly not upon the German Government, and not upon the 
United States Government in the field of international policy which under 
the Constitution lies within the competence of the executive branch.*® 


58 See the decision of the Court of Appeals, 114 Fed. (2d) 464. 


EDITORIAL COMMENT 


THE LEND-LEASE BILL AND INTERNATIONAL LAW 


The Defense Act, introduced as House Resolution 1776 on January 10, 
1941, and popularly referred to as ‘‘The Lend-Lease Bill’? was approved 
with amendments by the House on February 8, 1941, and by the Senate with 
additional amendments on March 8, 1941. It became law with the Presi- 
dent’s signature on March 11, 1941.* 

The Act was opposed by a minority in both houses on the ground that it 
would dangerously augment the President’s powers in the conduct of military 
and foreign affairs, that it would permit departure from the duties of the 
United States under international law, and that it would involve the country 
in war.! The defenders of the bill contended that it would not add to the 
President’s constitutional powers, that it was in accord with the require- 
ments of international law in the abnormal situation which exists, and that 
failure to enact it promptly might result in an augmentation of the power of 
the despotisms dangerous to the peace of the United States.?. This discus- 
sion will not deal with the political problem, it will consider the constitu- 
tional and international law issues. 

The powers which flow from the President’s constitutional position as the 
executive department of the Government, the Commander-in-Chief of the 


Army and Navy, and the representative authority in international affairs are 
very great. The Act does not add to or subtract from these powers. It 
does affect the President’s freedom in the exercise of certain of these powers. 
Certain laws which have qualified that freedom are amended.* Congres- 


* The Act is printed in the Supplement to this JouRNAL, p. 76. 

1 See especially remarks of Senator Burton K. Wheeler, of Montana, Cong. Record, March 
1, 1941, daily edition, p. 1647. 

2 See especially remarks of Senator Alben Barkley, of Kentucky, ibid., Feb. 17, 1941, p. 
1080. 

3 It has been held that the President has authority to direct the armed forces in time of 
peace and war (Ez parte Milligan, 4 Wall. 2, 1866); to utilize these forces for the protection 
of citizens abroad (Durand v. Hollins, 4 Blatch. 451, 454, 1860; Fed. Cas. No. 4186); to 
recognize a state of war against the United States by the act of another power (The Prize 
Cases, 2 Black, 635, 638, 1862) ; to recognize the existence of foreign war (The Divina Pastora, 
4 Wheat. 52, 1819); to dispose of military and naval material in the interest of American 
defense (Op. Att. Gen. Jackson, August 27, 1940, this Journat, Vol. 34 (1940), p. 731; 
James G. Harbord, The American Army in France, 1917-1919 (Boston, 1936), p. 536; 
Act March 2, 1919, 40 Stat. Pt. 1, 1273, Sec. 3); to be the sole agency of official communica- 
tion with foreign governments (United States v. Curtiss-Wright Corporation, 299 U. S. 
304, 1936); and to recognize foreign states and governments (Rose v. Himely, 4 Cranch, 
239, 272, 1808; Kennett v. Chambers, 14 How. 38, 1852; J. B. Moore, Digest of International 
Law (Washington, 1906), Vol. 1, p. 243). See also, Q. Wright, The Control of American 
Foreign Relations (New York, 1922), pp. 267 ff., 285-319. 

‘ Particularly statutes imposing certain restrictions in regard to the disposal of army and 
naval material (Act of March 3, 1883, Sec. 5, U. S. Code, Tit. 34, See. 492; Act of June 28, 
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sional appropriations necessary for the exercise of certain of the President’s 
powers are assured. The Act also imposes new legislative restrictions upon 
the exercise of certain powers.® 

It cannot be said that the debate has greatly clarified the controversial 
questions concerning the functions of Congress and the President in the 
conduct of military and foreign affairs. The controversy has arisen in part 
because of careless use of words by which three different legal conceptions— 
power,” 7 “a freedom,” and “‘a right’’ °—are referred to by one or the 


1940, Sec. 14 (a)) and to the construction for a belligerent of military or naval material in 
the United States. (Act of June 15, 1917, 40 U. S. Stat. 221; U. S. Code, Tit. 18, Sec. 33; 
Dedk and Jessup, Neutrality Laws, Regulations and Treaties (Washington, 1939), Vol. 2, 
p. 1092.) See Q. Wright, “The Transfer of Destroyers to Great Britain,” this JouRNAL, 
Vol. 34 (1940), p. 680 ff. 

5 The Act is somewhat inconsistent. Article 6 (a) “hereby authorizes to be appropriated 
from time to time, out of any money in the Treasury not otherwise appropriated, such 
amounts as may be necessary to carry out the provisions and accomplish the purposes of 
this Act.’”” This would permit expenditures to be contracted to be later met by deficiency 
appropriations. Article 3 (a), however, permits the manufacture and procuring of war 
supplies for foreign governments only ‘‘to the extent to which funds are made available 
therefor, or contracts are authorized from time to time by the Congress, or both.” A 
$7,000,000,000 appropriation bill to implement the Act was introduced on March 12, 1941, 
and approved on March 27. 

* Especially provisions requiring certain conditions in the contracts for disposing of 
materials (Secs. 4, 7); requiring reports by the President at least every ninety days on the 
operations under the Act, Sec. 5 (b), and providing for termination of the exercise of the 
powers dealt with in the Act by June 30, 1943 or earlier if so ordered by ‘“‘concurrent resolu- 
tion’’ of Congress. The latter provision appears to be unconstitutional because the Presi- 
dent cannot be deprived of the veto given him with respect to all Congressional “orders, 
resolutions or votes” by Art. I, Sec. 7, Cl. 3 of the Constitution, and Congress cannot 
delegate legislative power. Congress can provide for the termination of legislation at a 
future date or on the occurrence of an event of a type other than a political decision. It 
appears, however, that a ‘‘declaration that the powers conferred by or pursuant to subsec- 
tion (a) are no longer necessary to promote the defense of the United States” is not a finding 
of fact but a political decision. Power to make such a decision belongs to the President or 
to Congress and cannot be delegated by Congress to a body unknown to the Constitution 
such as the two Houses of Congress acting in a manner not permitted by the Constitution. 
See Q. Wright, “‘The Power to Declare Neutrality under American Law,’ this JouRNAL, 
Vol. 34 (1940), p. 307 ff. It was probably because it realized the unconstitutionality of 
this provision that the Senate added an amendment providing: “‘If any provision of this act 
or the application of such provision to any circumstance shall be held invalid, the validity 
of the remainder of the act and the applicability of such provision to other circumstances 
shall not be affected thereby” (Sec. 11). 

7If an act changes the legal position of others in accordance with the intention of the 
actor, the actor has exercised a legal power. 

8 If an act is not in violation of any legal obligation of the actor and the actor does not 
incur any legal liability, the actor has exercised a legal freedom or liberty. This conception 
embraces both legal privileges and legal immunities. 

* If others are obliged not to interfere with an act, the actor has a legal right. The mean- 
ing of these terms is discussed by Hohfeld, Fundamental Legal Conceptions, New Haven, 
1923; Kocourek, Jural Relations, Indianapolis, 1927; Q. Wright, Mandates Under the 
League of Nations, Chicago, 1930, p. 286 ff. 
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other of these terms without proper discrimination. While the possession 
of a power often implies a freedom and a right to exercise it, this is not always 
the case. The exercise of powers may be qualified by legal responsibilities 
and legal duties.° 

The problem has often been stated: What are the respective rights of 
Congress and the President in this field? It should be stated: To how great 
an extent does Congress have the power to limit the President’s freedom in 
the exercise of his military and diplomatic powers? 

It seems clear that Congress and the treaty-making authority can limit 
the President’s freedom in the exercise of these powers by making laws 
defining what are American interests to be defended," and by deciding what 
sums of money, what material and what forces shall be available to the 
President.'2 Congress cannot, on the other hand, limit the President’s 
freedom to utilize whatever appropriations, materials, and forces have been 
made available in order to fulfill his constitutional duty to see that “the 
laws are faithfully executed”’ and to defend the national interests defined by 
the Constitution, legislation or treaty. To fulfill this duty the President 
must decide when action is necessary,'* and Congressional encroachments 
upon this right of decision and action would be void. 

There is, therefore, no question of Congress delegating power to the 
President in the field of foreign and military affairs. Under the Constitu- 
tion the President has the power to direct the forces and the diplomacy of 
the country. Congress does not have these powers. It can neither dele- 
gate them to the President nor take them away from the President. It 
can, however, determine the instruments which the President shall have to 
direct and, within the limits of the Constitution, the objects for the defense 


10 A landlord, for instance, has under common law the power to revoke a license to use his 
land but he is not free to exercise this power if it would be in breach of a contract. In that 
case the license would be ended, but the licensee would have an action for damages. (See 
J. W. Salmond, Jurisprudence, London, 1902, p. 234; Kerrison v. Smith (1897), 2 Q. B. 445; 
Wood v. Leadbetter (1845), 13 M. and W. 855. 

4 As, for instance, by defining the territorial limits of the United States, by determining 
who are American citizens, by declaring war against another country, or by enacting laws 
concerning interests abroad or on the high seas. 

2 Congress alone can appropriate money, raise, organize and regulate the army and navy, 
and provide for calling out the militia. 

18 Art. II, Sec. 3. It is the President’s constitutional duty to protect the rights of citizens 
abroad (The Slaughter House Cases, 16 Wall. 36, interpreting XIVth Amendment) and to 
defend the territory against invasion or dismemberment (The Prize Cases, 2 Black (1862), 
pp. 535, 638. See In Re Neagle, 135 U.S. 1 (1890) and, supra, note 3. 

4 Durand v. Hollins, 4 Blatch. 451, 454 (1860); Martin v. Mott, 12 Wheat. 19 (1827). 

% “The President is made Commander-in-Chief of the Army and Navy by the Constitu- 
tion, evidently for the purpose of enabling him to defend the country against invasion, to 
suppress insurrection and to take care that the laws be faithfully executed. If Congress 
were to attempt to prevent his use of the army for any of these purposes, the action would 
be void.” William Howard Taft, Our Chief Magistrate and his Powers (New York, 1916), 
pp. 128-129, 
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of which they shall be directed.!* In the Lend-Lease Act it has increased 
the resources available to the President and has defined a new object—assist- 
ance in the defense of certain foreign governments—as a national interest. 

From the point of view of international law the Lend-Lease Act is of im- 
portance in that it asserts the freedom of a non-belligerent to discriminate 
between the participants in foreign hostilities under the present circum- 
stances. The juridical justification for such discrimination is not clear in 
the text of the Act, which authorizes the President to give various forms of 
aid to “‘the government of any country whose defense the President deems 
vital to the defense of the United States.’”’ The reports of the House Foreign 
Affairs Committee and the Senate Foreign Relations Committee, however, 
clarify the theory justifying this departure from impartiality. According 
to the latter committee: 


The doctrine of mutuality prevails in international law as in equity 
and clearly proscribes the attempt by any sovereign to sin with the one 
hand and admonish with the other. In line with that doctrine, the 
Kellogg-Briand Pact is recognized by eminent scholars of international 
law to give any signatory the power, where the Pact’s provisions are 
violated by another nation, to cease to abide by the neutrality laws 
which govern in normal times, and to “supply the State attacked with 
financial or material assistance, including munitions of war.” !” 


The House Committee expressed the same principle somewhat more 
concretely: 


In the first place, it is a firmly established principle of international 
law that a nation is justified in acting in its own self-defense. Secondly, 
mutuality is an accepted principle of international law as well as of 
equity, and a nation which violates the basic rules of international law is 
not in a position to claim that another nation, in the interests of its own 
defense, is not complying with the less basic rules of international law. 
Furthermore, the Kellogg-Briand Pact, which is a part of international 
law, not only was intended to outlaw force as a means of resolving in- 
ternational disputes, but its violation has also been regarded by many 
distinguished international lawyers as giving any signatory the power: 

“To decline to observe toward the state violating the Pact the duties 
prescribed by International Law, apart from the Pact, for a neutral in 
relation to a belligerent: (and to) supply the state attacked with 
financial or material assistance, including munitions of war.” 

Germany, Italy and Japan are parties to the Pact. So, too, are China, 
Ethiopia, Austria, Czechoslovakia, Poland, Norway, Denmark, Nether- 
lands, Belgium, Albania, and Greece. The United States is also a 
party tothe Pact. The Pact is consistently interpreted by distinguished 
international law experts to mean that a violator of the Pact, such‘as 
Germany, cannot legally renounce the Pact by its violation.!8 


16 Q. Wright, Control of American Foreign Relations, p. 375; ‘The Transfer of Destroyers 
to Great Britain,” this JouRNAL, Vol. 34 (1940), p. 681; J. B. Moore, Proc. American Philo- 
sophical Society, Minutes, Vol. 60, p. lx. 

17 77th Cong., Ist sess., Sen. Rep., No. 45, p. 4. 

18 77th Cong., Ist sess., H. of R. Rep., No. 18, pp. 5-6. 
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Both reports point out that the XIII Hague Convention of 1907 which 
prohibits to neutrals some of the acts contemplated by the Lend-Lease Act 
is not applicable in the present war because some of the belligerents, es- 
pecially Great Britain and Italy, are not parties to the convention.!® Some 
of the articles of this convention are declaratory of customary international 
law but the customary law of neutrality is not applicable in the existing 
situation because Germany and her allies initiated hostilities in violation of 
international obligations owed to nearly all states. The situation is not one 
of lawful war. Germany and her allies do not enjoy the legal advantages 
of lawful belligerents.?° 

Discussing the justifiability of the bill before the House Foreign Affairs 
Committee, Secretary of State Hull referred to the violation by Germany of 
anti-war obligations and said: 


I am certain that the day will come again when no nation will have 
the effrontery and the cynicism to demand that, while it itself scoffs at 
and disregards every principle of law and order, its intended victims 
must adhere rigidly to all such principles—until the very moment when 
its armed forces have crossed their frontiers.”! 


Secretary of War Stimson was more explicit. He pointed out that it was 
not necessary to rely on general principles of self-defense against the illegal 
behavior of Germany in order to justify the measures contemplated by the 
legislation. He then expounded the Pact of Paris, especially the interpreta- 
tion accepted by the jurists at the meeting of the International Law Associa- 
tion at Budapest in September, 1934. He emphasized the clause of these 
articles of interpretation which stated that a party to the Pact might ‘‘de- 
cline to observe toward the state violating the Pact the duties prescribed by 
international law, apart from the Pact, for a neutral in relation to a bel- 
ligerent,”’ and that in such circumstances parties to the Pact could “supply 
the state attacked with financial or material assistance, including munitions 
of war.”’ 

This theory was debated in the Senate in connection with a vigorous 
attack led by Senator Danaher of Connecticut. He considered the theory 
of international law offered in the Report of the Foreign Relations Commit- 
tee a departure from the principles of neutrality incorporated in American 
practice, treaties and legislation. He disliked the Budapest Articles of 
Interpretation because most of the participating jurists were foreigners. 
He interpreted these articles as implying an obligation on the part of the 


19 Art. 28 provides that the convention shall not apply unless “‘all the belligerents are 
parties.” 

20 Q. Wright, ‘‘The Present Status of Neutrality,” this JouRNAL, Vol. 34 (1940), p. 401 ff.; 
“The Transfer of Destroyers to Great Britain,” ibid., p. 685 ff. 

*1 Lend-Lease Bill, Hearings before the Committee on Foreign Relations, House of Rep- 
resentatives, 77th Cong., 1st sess., on H. R. 1776, Washington, 1941, p. 7. 

Tbid., pp. 103-104. 
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members of the Pact to take discriminatory measures against the violator.” 
Senator Austin of Vermont pointed out that the Articles of Interpretation 
referred not to an obligation but to a freedom of parties to the Pact who were 
non-belligerents. Referring to the preamble of the Pact which stated that 
a violator ‘‘should be denied the benefits” of the Pact, he said this gave the 
parties freedom to take non-pacific measures against the violator. 


This is an express waiver of any right to make any claim of a casus 
belli for any of the things specified in H. R. 1776, or anything out of it, 
which would, under normal conditions in international relations, con- 
stitute a cause of war.™ 


The issue presented by the Lend-Lease Bill with respect to the proper be- 
havior of a non-belligerent is not a new one. Modern international law 
began with the medieval distinction between just and unjust wars. The 
early writers assumed that a non-belligerent should do nothing to hinder 
the just side or to assist the unjust side. 

As the distinction between just and unjust war broke down with the 
dynastic wars of the seventeenth and eighteenth centuries, and with the 
increasing interest of non-belligerents in the profits of war trade, the idea of 
impartiality developed. Text writers, however, continued to admit that 
the non-belligerent might give aid to either party if provided in a treaty 
concluded before the war, and might also discriminate if defense of its own 
interest required.” 

This was the state of the law when the United States made its treaty with 
France in 1778 contemplating discrimination in favor of France if that coun- 
try should get into war in the future. American policy in 1793, however, 
developed in the direction of complete impartiality even at the expense of 
failure to fulfill the spirit and possibly the letter of the French treaty.?’ 
The policy of impartiality, though not generally followed during the Napole- 
onic Wars,”* increased in popularity during the nineteenth century when, 
because of the dominant position of British sea power and the relative 
freedom of trade, wars were few and localized. Many countries followed the 
United States in enacting neutrality laws based upon the principle of im- 
partial treatment of belligerents, prevention of the use of neutral territory 
as a military or naval base, and abstention of the neutral government from 
aid to either side. The Hague Conventions of 1907 incorporated these 


23 Cong. Record, Feb. 24, 1941, daily edition, pp. 1354-5, 1361. 

*4 Ibid., p. 1360. 

*%T. A. Walker, A History of the Law of Nations (Cambridge, 1899), pp. 135, 196-197; 
Grotius, De jure belli ac pacis, III, ce. 17, sec. 3. 

*% Bynkershoek, Quaestionum juris publici libri duo, c. 9, Carnegie ed., p. 63; Vattel, Le 
droit des gens, III, c. 7, Secs. 105, 106, Carnegie ed., pp. 268-269. 

27 J. B. Moore, Digest of International Law, Vol. 5, p. 591 ff. 

28 The United States abandoned impartiality in the Non-Intercourse Acts of 1809-1811, 
Dedk and Jessup, op. cit., Vol. 2, p. 1160 ff. 
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ideas though with exceptions when necessary “for the protection of the 
rights” of the neutral itself.?° 

During World War I non-belligerents attempted to act upon the theory of 
impartiality as developed in the customs of the nineteenth century and the 
Hague Conventions. Some of the smaller states of Europe succeeded in 
keeping out of the war. All of the great Powers, however, and many of the 
smaller states in all continents became active belligerents. After the entry 
of the United States, several of the Latin American states, which did not 
enter the war, rejected the idea of impartiality and modified their regulations 
so as to favor the allied side in the war.*° 

The League of Nations Covenant was in essence a repudiation of the idea 
that a non-belligerent should be impartial and a reversion to the Grotian 
idea. The members accepted the obligation to discriminate against the 
state which initiated war in violation of the Covenant.*! 

The idea of impartiality, however, lurked in the Swiss reservations to the 
Covenant and was a factor in the rejection of that instrument by the United 
States. The latter act weakened the faith of League members in the prin- 
ciples of the Covenant and the tradition of impartiality was revived in some 
treaties, especially among American countries.” 

The Pact of Paris, ratified in 1928, was widely received as a general ac- 
ceptance of the non-belligerent’s freedom, though not his duty, to refuse to 
a violator of the Pact the privilege of impartial treatment. This interpreta- 
tion, expounded by many jurists, was endorsed in the Budapest Articles of 
1934 and to some extent in the Harvard Research draft on rights and duties 
in case of aggression in 1939.* 

The United States’ ratification of the Pact of Paris initiated debate in 
Congress looking toward legislative authorization of discrimination against 
violators of the Pact. Congressman Burton of Ohio and Senator Capper 
of Kansas initiated resolutions authorizing arms embargoes against vio- 
lators of the Pact. Such a resolution, introduced by Senator Borah of 
Idaho, passed the Senate by unanimous consent on January 19, 1933, but 
Senator Bingham of Connecticut succeeded in getting it reconsidered. The 
House of Representatives approved it on April 17, 1933, but it was de- 


29 See Preamble to XIII Hague Convention, 1907, par. 6, and Harvard Research in In- 
ternational Law, Draft Convention on Rights and Duties of Neutral States in Naval and 
Aérial War, Arts. 13, 14, this JourRNAL, Supp., Vol. 33 (1939), pp. 316-334. 

30 See Acts of Guatemala, Salvador, and Uruguay, Naval War College, International Law 
Documents, 1917, pp. 16, 210, 249; Harvard Research in International Law, Draft Conven- 
tion on Aggression, this JourNAL, Supp., Vol. 33 (1939), p. 880 ff. 

* H. Lauterpacht, Neutrality and Collective Security, Politica, 1936, p. 149; Q. Wright, 
“The Present Status of Neutrality,” this JourNAL, Vol. 34 (1940), p. 391. 

#P. C. Jessup, The United States and the Stabilization of Peace (New York, 1935), 
p. 132 ff. 

% International Law Association, Report of 38th Conference, Budapest, London, 1935, 
p. 66 ff.; this JourNAL, Supp., Vol. 33 (1939), p. 823 ff. 
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feated by a Senate amendment requiring that embargoes be applied im- 
partially.*4 

Proposals for practical discrimination were supported by the Administra- 
tion in connection with non-recognition in the Manchurian affair (1932); 
in the Norman Davis proposal at the Disarmament Conference (1933); 
and as an aid to League sanctions in the Ethiopian affair (1935). Congress, 
however, influenced by the investigations of the Nye Commission, turned 
away from the idea of discrimination or ‘“‘law and order neutrality’’ and 
toward the idea of embargoing arms shipments to all belligerents or ‘‘storm 
cellar neutrality.” * The latter idea was incorporated in the Neutrality 
Acts in effect from 1935 to 1939, but was generally recognized as a failure.* 
Many considered that it encouraged the aggressions by Italy, Japan and 
Germany which occurred during this period. Congress, however, refused 
to repeal the provision for an impartial arms embargo when earnestly re- 
quested to do so by the President and Secretary of State during the spring 
and summer of 1939.87 It, however, did so in the Neutrality Act of Novem- 
ber, 1939, after the European war had begun. This Act, though repealing 
the arms embargo, did not depart from the principle of impartiality. 

Practical discrimination against aggression, in disregard of the traditional 
requirement that neutral governments abstain from direct aid to belligerents, 
was involved in the loans by the Import and Export Bank to China and 
Finland. War in the legal sense was held not to exist in these cases, and the 
Neutrality Acts were not invoked. There was also practical discrimination 
in the application of provisions, enacted in the summer of 1940, requiring 
licenses for the export of war materials, although ostensibly the purpose was 
to conserve supplies necessary for defense preparation. The transfer of 
destroyers to Great Britain in exchange for naval bases in the summer of 
1940 was a more open departure from the principles of impartiality.*® This 
occurred after the United States and the Latin American countries, in a 
formal declaration, had recognized the acts of Germany and her allies as 
illegal aggression. Many other countries had similarly recognized the 
illegality of German invasion of neutral countries in the spring of 1940.*° 

*Q. Wright, The Future of Neutrality, International Conciliation Pamphlet, Sept., 1928, 
No. 242; E. M. Borchard and W. P. Lage, Neutrality for the United States (New Haven, 
1937), pp. 281, 296, 305. 

% Eugene Staley, Raw Materials in Peace and War (New York, 1937), p. 40; Q. Wright, 
“The Present Status of Neutrality,’ this JouRNAL, Vol. 34 (1940), pp. 393-394. 

% Francis Dedk, The United States Neutrality Acts, Theory and Practice, International 
Conciliation Pamphlet, March, 1940, No. 358. 

37 Alsop and Kintner, American White Paper (New York, 1940), p. 39 ff. 

38 Q. Wright, ‘The Transfer of Destroyers’to Great Britain,” this JouRNAL, Vol. 34 (1940), 
p. 680 ff.; H. W. Briggs, ‘“‘ Neglected Aspects of the Destroyer Deal,” ibid., p. 569 ff.; Edwin 
Borchard, ‘“‘The Attorney General’s Opinion on the Exchange of Destroyers for Naval 
Bases,”’ ibid., p. 690 ff.; C. G. Fenwick, ‘‘ Neutrality on the Defensive,” ibid., p. 697 ff. 

39 Department of State Bulletin, May 25, 1940, Vol. 2, p. 568; Q. Wright, ‘‘The Transfer of 
Destroyers to Great Britain,” ibid., p. 687. 
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It was clear that the United States and the other American countries were 
prepared to depart from the principles of impartial neutrality which they 
had proclaimed in the Panama Conference in the autumn of 1939.4° Resolu- 
tions of the Havana Conference contemplating American administration of 
the European possessions in the Western Hemisphere in order to prevent 
them from getting into the hands of Germany were clearly a departure from 
the earlier principles." 

These discriminations in the treatment of belligerents were effected by 
executive action. Legislation concerning United States policy as a non- 
belligerent continued to contemplate impartiality. 

The Lend-Lease Act constitutes the first legislative endorsement since the 
Napoleonic period of measures other than war openly against some belliger- 
ents and in favor of others. It authorizes abandonment of impartiality in 
the interest of American defense but, according to the Congressional reports, 
only in case of international hostilities initiated in breach of obligations. 
It, therefore, draws away from neutrality and toward responsibility for 
world order.” 

The history of the past twenty-five years in which the principles of isola- 
tion, neutrality and impartiality have repeatedly failed to prevent war, to 
avoid war, or to keep war from spreading would seem to justify a departure 
from those principles. 

Abandonment of inadequate principles, however, will not prove satis- 
factory unless more adequate principles are substituted. It is believed that 
the Grotian principles deriving the obligations of a non-belligerent from the 
conception that there is a community of nations may prove more adequate. 
International law, like any system of law, can only exist within a jural com- 
munity. A community of nations, however, cannot exist unless each of the 
members recognizes that it has a concern in the observance of the common 
law by all the others. Impartial treatment of the law observer and the law 
violator is a repudiation of such concern. Therefore, impartiality, in the 
presence of hostilities undertaken in violation of international obligation, is 
a denial of the existence of a community of nations and a repudiation of 
international 

It is to be hoped that the enactment of the Lend-Lease Bill by a large 


40 This JouRNAL, Supp., Vol. 34 (1940), p. 1 ff.; Q. Wright, ‘“‘Rights and Duties under 
International Law,” ibid., p. 245 ff. 

41 Act of Habana on administration of European colonies, this JouRNAL, Supp., Vol. 35 
(1941), p. 18 ff. 

® The Acts of 1912 and 1922 permitted discrimination in the application of embargoes in 
cases of domestic violence in American countries and countries in which the United States 
enjoys extraterritoriality. Discrimination between a recognized government and in- 
surgents has, however, been the usual practice. 

%Q. Wright, ‘‘The Present Status of Neutrality,”’ this JourNAL, Vol. 34 (1940); Inter- 
national Law and the World Order, in W. H. C. Laves, ed., The Foundation of a More 
Stable World Order (Chicago, 1941), p. 107 ff. 
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majority in both houses of Congress and its approval by general public 
opinion will mark a renewed determination on the part of the United States 
to restore respect for international law by assuming the responsibilities of 
a good citizen in the community of nations. 

Quincy WRIGHT 


THE NATIONALITY ACT OF 1940 


The growth of the statutory law of the United States in relation to nation- 
ality has been slow and until 1940, has failed to respond to obvious needs of 
the nation. Real progress has, however, been made in the enactment of the 
Nationality Act of 1940, approved by the President on October 14 last.! 

The Act, following a chapter embodying definitions, pertains chiefly to 
“Nationality at Birth,” ‘‘ Nationality through Naturalization” and ‘Loss 
of Nationality.”” Certain miscellaneous matters are also dealt with. 

With respect to nationality at birth, the Act is assertive of the claim of 
the United States, on the theory of jus soli, to the nationality of persons born 
within its domain under circumstances when they are to be deemed also 
citizens of the United States,’ and under circumstances when they are not to 
be deemed to possess that status. In the latter situation the claim is rather 
narrowly asserted. Thus, while the United States might well claim as a 
national at birth a person born within an outlying possession as defined in 
the statutory law, regardless of the nationality of either parent, it makes a 
modest and perhaps inadequate claim in regarding as a national (but not a 
citizen) of the United States at birth, ‘‘a person born in an outlying posses- 
sion of the United States of parents one of whom is a national, but not a 
citizen, of the United States.’’® 


1 Public No. 853, 76th Cong., 3d Sess., Ch. 876; printed in the Supplement to this Jour- 
NAL, p. 79. 

See in this connection George S. Knight, Assistant to the Legal Adviser of the Dept. of 
State, “‘Nationality Act of 1940,” American Foreign Service Journal, Nov., 1940, p. 605. 

2 Thus, according to Sec. 201 (a), ‘‘a person born in the United States and subject to the 
jurisdiction thereof” is declared to be a national and citizen of the United States. A like 
declaration is made with respect to ‘‘a person born in an outlying possession of the United 
States of parents one of whom is a citizen of the United States who resided in the United 
States or one of its outlying possessions prior to the birth of such person.” Sec. 201 (e). 
Likewise, with respect to “a child of unknown parentage found in the United States, until 
shown not to have been born in the United States.”’ Sec. 201 (f). 

3 Sec. 204 (a). 

Obviously the claim here asserted purports to be by right of blood as well as by right of 
place. 

It will be recalled that in the Advisory Opinion given by the Permanent Court of Inter- 
national Justice on Sept. 15, 1923, on the question concerning the ‘‘ Acquisition of Polish 
Nationality,” the tribunal found occasion to declare: ‘‘The establishment of his parents in 
the territory on this basis creates between the child and his place of birth a moral link which 
justifies the grant to him of the nationality of this country; it strengthens and supplements 
the material bond already created by the fact of his birth.’”’ (Publications, Permanent 
Court of International Justice, Series B, No. 7, p. 18.) 
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It should be noted that the Act reveals no effort on the part of the United 
States to invoke the theory of the jus soli as a general ground for the assimila- 
tion of its own ships to its own territory, as a means of claiming as its nation- 
als children born on such ships on the high seas. Numerous foreign states 
have made such a claim.® 

Applying the theory of the jus sanguinis, the Nationality Act of 1940 goes 
far beyond the Act of February 2, 1855,° and the Act of May 24, 1934.7 A 
person is declared to be a national and citizen of the United States at birth, 
who is born outside of the United States and its outlying possessions of par- 
ents both of whom are citizens of the United States and one of whom has 
resided in the United States or one of its outlying possessions, prior to the 
birth of such person.* Likewise, in such a category is a person born outside 
of the United States and its outlying possessions “‘of parents one of whom is a 
citizen of the United States who, prior to the birth of such person, has had 
ten years’ residence in the United States or one of its outlying possessions, 
at least five of which were after attaining the age of sixteen years, the other 
being an alien: Provided, That, in order to retain such citizenship, the child 
must reside in the United States or its outlying possessions for a period or 
periods totaling five years between the ages of thirteen and twenty-one 
years: Provided further, That, if the child has not taken up a residence in the 
United States or its outlying possessions by the time he reaches the age of 
sixteen years, or if he resides abroad for such a time that it becomes impos- 
sible for him to complete the five years’ residence in the United States or its 
outlying possessions before reaching the age of twenty-one years, his Amer- 
ican citizenship shall thereupon cease.” ® 

Again, American nationality and citizenship are conferred upon a person 
born outside of the United States and its outlying possessions of parents one 
of whom is a citizen of the United States who resided in the United States or 
one of its outlying possessions prior to the birth of such person, and the other 
of whom is a national, but not a citizen of the United States.'° 

Other provisions of the Act, applying the jus sanguinis confer American 
nationality, but not citizenship, upon a person born outside the United 
States and its outlying possessions of parents both of whom are nationals, 


4 See in this connection Lam Mow v. Nagle, 24 F. (2d) 316, affirming Jn re Lam Mow, 19 F. 
(2d) 951. 

5 See the statutory laws or decrees of Argentina, Great Britain and Northern Ireland, 
Guatemala, Honduras, Mexico, Salvador and Spain, in Flournoy and Hudson, Nationality 
Laws (1929), pp. 11, 62, 322, 334, 430, 519, and 530, respectively. 

6 Rev. Stat. § 1993. 748 Stat. 797. 8 Sec. 201 (c). 

* Sec. 201 (g), where it is declared that ‘‘the preceding provisos shall not apply to a child 
born abroad whose American parent is at the time of the child’s birth residing abroad solely 
or principally in the employment of the Government of the United States or a bona fide 
American, educational, scientific, philanthropic, religious, commercial, or financial organi- 
zation, having its principal office or place of business in the United States, or an international 
agency of an official character in which the United States participates, for which he receives 
a substantial compensation.” 10 Sec. 201 (d). 
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but not citizens of the United States, and have resided in the United States 
or one of its outlying possessions prior to the birth of such person." 

In what pertains to the acquisition of nationality through naturalization, 
the Act of 1940, in substantive provisions pertaining to eligibility for naturali- 
zation, announces that the right of a person to become a naturalized citizen 
of the United States shall not be denied or abridged because of sex or because 
such person is married.” Moreover, the right to become a naturalized 
citizen is said to extend only to white persons, persons of African nativity or 
descent, and descendants of races indigenous to the Western Hemisphere." 
The absence of the word ‘“‘free” as a qualification or limitation of ‘ white 
persons”’ is in contrast to the earlier statutory law." 

The Act lays down certain definite restrictions which reveal how the moral 
or political attitude of the individual may serve to render him ineligible for 
naturalization.» It may be noted that an alien enemy is not regarded as 
necessarily ineligible for naturalization as a citizen of the United States; the 
Act lays down precise conditions under which his admission to citizenship is 
possible.'® 

Without adverting to all of the several conditions of naturalization laid 
down in the Nationality Act, attention may be called to the fact that no 
declaration of intention shall be made by any person who arrived in the 
United States after June 29, 1906, until such person’s lawful entry for per- 
manent residence shall have been established and a certificate showing the 
date, place and manner of arrival in the United States shall have been issued."” 
In one section of the Act the time for filing the requisite declaration of inten- 
tion is declared to be not less than two nor more than seven years at least 
prior to the applicant’s petition for naturalization, and after the applicant 
has reached the age of eighteen years.'* In another section, however, it is 
said that the applicant for naturalization shall, ‘‘not less than two nor more 
than ten years”’ after his declaration of intention, file his sworn petition for 
naturalization.!® The inconsistency is inexplicable. 


11 Sec. 204 (b). 22 Sec. 302. 

18 Sec. 303, where there is added the important proviso that “nothing in this section shall 
prevent the naturalization of native-born Filipinos having the honorable service in the United 
States Army, Navy, Marine Corps, or Coast Guard as specified in section 324, nor of former 
citizens of the United States who are otherwise eligible to naturalization under the provisions 
of section 317.” 

14 See Rev. Stat. § 2169, amended Feb. 18, 1875, 18 Stat. 318. 

15 Sec. 305. See also Sec. 306 in relation to the effect of some objectionable forms of con- 
duct in time of war. See also Sec. 304 in regard to the effect of inability to speak the English 
language. 

16 Sec. 326. 

17 Sec. 329 (b). Compare the requirement of the earlier statutory law as revealed in 
Maney »v. United States, 278 U. S. 17, and in United States v. Ness, 245 U. S. 319. 

18 Sec. 331. 

19 Sec. 332 (a). See in this connection communication of L. Larry Leonard, Esq., of 
March 4, 1941, published in the New York Times, March 11, 1941, p. 22. 
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In reference to the requirement calling for five years’ residence in the 
United States, save under specified exceptional situations, as a condition to 
naturalization, the Act of 1940 makes wise and definite provision indicating 
how the requisite continuity of residence may be broken.”° 

The progressive legislation of the United States with respect to the treat- 
ment of married women as initiated in the Cable Act of September 22, 1922, 
and developed in the Act of May 24, 1934, made highly desirable the enact- 
ment of fresh and comprehensive provisions regarding the naturalization of 
married persons of both sexes. The Nationality Act of 1940, appropriately 
filled the gap.24 Again, the American naturalization of an alien child, as a 
consequence of the naturalization of a parent was made the subject of careful 
provision.” 

Provision for the revocation of naturalization acquired through fraudulent 
means is amply made.” 

The United States has long encountered difficulty, partly attributable to 
the inadequacy or ineptness of the statutory law, in determining administra- 
tively or otherwise whether particular acts on the part of an individual served 
to produce loss of American nationality. The Act of 1940 has cleared the air 
through the definitive character of certain of its provisions. Thus, loss of 
that nationality is made the immediate consequence of the obtaining by an 
adult person of naturalization in a foreign state, upon his own application.” 
In the case of an American child of a parent having legal custody of his per- 
son, the Act declares that: 


Nationality shall not be lost as the result of the naturalization of a 
parent unless and until the child shall have attained the age of twenty- 
three years without acquiring permanent residence in the United States: 
Provided further, That a person who has acquired foreign nationality 
through the naturalization of his parent or parents, and who at the same 
time is a citizen of the United States, shall, if abroad and he has not 
heretofore expatriated himself as an American citizen by his own volun- 
tary act, be permitted within two years from the effective date of his 
act to return to the United States and take up permanent residence 
therein, and it shall be thereafter deemed that he has elected to be an 
American citizen.” 


It is added that failure on the part of such person so to return and take up 
permanent residence in the United States during such period shall be deemed 
to be a determination on the part of such person to discontinue his status as 
an American citizen, and such person shall be forever estopped by such fail- 
ure from thereafter claiming such American citizenship. These provisions 
are not at variance with the theory proclaimed by the Supreme Court of the 
United States in the case of Perkins v. Elg.”* 


0 Sec. 307. 1 Secs. 310-312. 
2 Secs. 313-315. See also Sec. 316 concerning conditions prescribed for the naturalization 
of an adopted child. 23 Sec. 338. 


*4 Sec. 401 (a). % Id. See also Sec. 407. 307 U.S. 325. 
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The commission of numerous miscellaneous acts is declared to be produc- 
tive of the loss of American nationality. Among them may be noted the tak- 
ing an oath or making an affirmation or other formal declaration of allegiance 
to a foreign state; the entering, or serving in the armed forces of a foreign 
state without express authorization by the laws of the United States, if the 
individual concerned “‘has or acquires the nationality of such foreign State”’; 
the accepting, or performing the duties of any office, post, or employment 
under the government of a foreign state or political subdivision thereof for 
which only nationals of such state are eligible; the voting in a political elec- 
tion in a foreign state or participating in an election or plebiscite to determine 
the sovereignty over foreign territory; the making a formal renunciation of 
nationality before a diplomatic or consular officer of the United States in a 
foreign state, in such form as may be prescribed by the Secretary of State; the 
deserting the military or naval service of the United States in time of war, 
provided the individual is convicted thereof by court martial; and the com- 
mitting of any act of treason against, or the attempting by force to over- 
throw, or the bearing of arms against the United States, provided the in- 
dividual is convicted thereof by a court martial or by a court of competent 
jurisdiction.?? 

An unfortunate aspect of the Act of March 2, 1907, was the fact that speci- 
fied residence abroad on the part of a naturalized American citizen merely 
produced a presumption of the cessation of American citizenship, which 
might be overcome on the presentation of satisfactory evidence to a diplo- 
matic or consular officer of the United States, under such rules and regula- 
tions as the Department of State might prescribe.28 The Nationality Act of 
1940 registers a real improvement by causing the naturalized American 
national to lose his American nationality as an immediate consequence of 
residing for at least two years in the territory of a foreign state of which he 
was formerly a national or in which the place of his birth was situated, ‘‘if he 
acquires through such residence the nationality of such foreign State by oper- 
ation of the law thereof ”’;*® or by residing continuously for three years in the 
territory of a foreign state of which he was formerly a national or in which the 
place of his birth is situated, except as provided in Section 406 of the Act.*° 
A like result is produced by residing continuously for five years in any other 
foreign state, except as provided in Section 406 of the Act.*t The Act then 
proceeds to prescribe definite conditions under which residence abroad of the 
naturalized national shall not be productive of loss of nationality. These are 


27 Sec. 401 (b), (c), (d), (e), (f), (g) and (h). In connection with Sec. 401 (c) and (d), see 
Sec. 402. According to Sec. 403 (b), ‘‘no national under eighteen years of age can expa- 
triate himself under subsections (b) to (g) of section 401.” 

28 § 2, 34 Stat. 1228. This caused the Department of State to embark upon the task of 
making, as the years went on, a constantly broadening series of progressive regulations seem- 
ingly demanded by the exigencies of fresh situations. 

29 Sec. 404 (a). 30 Sec. 404 (b). 31 Sec. 404 (c). 
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numerous and adequate, and offer definite and authoritative guidance to the 
political and judicial departments of the government.” 

The Act announces that loss of nationality under the provisions thereof 
“shall result solely from the performance by a national of the acts or fulfill- 
ment of the conditions specified in this Act.” This statement renders sig- 
nificant the fact that the Act does not declare that mere protracted residence 
abroad of an American national born within the domain of the United 
States (and who has not become naturalized by a foreign state) is productive 
of loss of American nationality in consequence of such residence.“ It may 
be added that nothing in the Act is to be applied in contravention of the pro- 
visions of any treaty or convention to which the United States was a party 
upon the date of the approval of the Act.* 

In the foregoing sketch the effort is made merely to focus attention upon 
some of the salient features of the Act. They are perhaps self-explanatory 
and, after careful examination, will reveal a legislative achievement which is 
successful in indicating with precision how American nationality may be 
acquired or lost by man, woman or child. 

CHARLES CHENEY HYDE 


“LET THE CONSULS TAKE HEED THAT THE REPUBLIC SUFFER NO HARM” 


On March 5, 1941, Secretary of State Hull sent the following note to the 
Italian Ambassador: 


The Secretary of State presents his compliments to His Excellency the 
Royal Italian Ambassador and has the honor to refer to his oral commu- 
nication of February 12, 1941, with respect to the Italian Government’s 
request that the consulates now established at Palermo and Naples 
should be moved to a place as far north as Rome or farther north, and 
to a place which was not on the sea coast. 

Instructions to these offices of the American Government have been 
issued in accordance with this request and the supervisory consulate 
general of the United States in Italy is being established in Rome. 

The Secretary of State avails himself of this opportunity to make 
request of the Italian Ambassador that all officials of his Government 


® Secs. 405 and 406. It is significantly declared in Sec. 407: ‘‘A person having American 
nationality, who is a minor and is residing in a foreign State with or under the legal custody 
of a parent who loses American nationality under section 404 of this Act, shall at the same 
time lose his American nationality if such minor has or acquires the nationality of such 
foreign State: Provided, That, in such case, American nationality shall not be lost as the 
result of loss of American nationality by the parent unless and until the child attains the age 
of twenty-three years without having acquired permanent residence in the United States.” 

% Sec. 408. 

* This is true despite the provisions of Sec. 402 which cause a presumption of expatriation 
in consequence of residence abroad to be operative in two special situations where specified 
- are also committed by the individual concerned, as mentioned in Sec. 401 (c) and 401 

). 

* Sec. 410. 


320 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


within the territory of the United States will confine their movements to 
those areas in which they exercise the recognized duties of their respec- 
tive offices. This request does not include the personnel of the Italian 
Embassy in Washington whose names appear on the Diplomatic List. 
It would be appreciated, however, if the Italian Ambassador would 
keep the Department of State currently informed of the movements out- 
side of Washington of the military and naval personnel attached to the 
Italian Embassy. 

As regards the Italian consular offices at Newark, New Jersey, and 
Detroit, Michigan, the Italian Ambassador is informed that the Ameri- 
can Ambassador in Rome has been requested to convey orally to the 
appropriate Italian authorities the desire of the United States Govern- 
ment that these offices should be closed and that the Italian personnel 
be withdrawn from these places. Should they remain within the juris- 
diction of the United States the Department of State should be kept 
fully informed of their place of residence.! 


It is to be noted that the Ambassador is not addressed as the Imperial but 
only as the Royal Italian Ambassador, thus reaffirming the fact that this 
country has and will continue to refuse to recognize the conquest of Ethiopia 
which has so recently turned to ashes in Italian hands. It is also to be noted 
that the closing of the Italian consulates in these two important industrial 
regions is requested at the same time that Secretary Hull acquiesces in the 
request of the Italian Government and withdraws our consulates from Pal- 
ermo and Naples. Furthermore, the request that the Department of State 
be kept informed of movements outside of Washington of the military and 
naval personnel attached to the Italian Embassy balances the restrictions 
imposed upon Ambassador Phillips, who is virtually held a prisoner in Rome 
contrary to all established usage. If the Italian Government by such regu- 
lations is able to prevent our officials from acquiring exact information as to 
any weakness in the morale and the situation of Italy, we for our part are 
enabled to protect ourselves from any danger of the military and naval 
attachés of Italy engaging in spying and sabotage operations such as those 
carried on by the staff of the Austrian and German Embassies during the last 
war. 

The Department may announce that the request for the withdrawal of 
the consuls is made for reasons of policy,? but that does not change the fact 
that it is also a commendable instance of a self-respecting application of 
retaliation such as will warn the Axis Powers that we shall meet any hostile 
or restricting regulation with tit for tat. That is the conduct best calculated 
to impress totalitarian Powers. Any other course is likely to be taken as a 
sign of weakness and encourage the commission of fresh offenses. But in 
the application of reprisals and retaliation this country will always observe 
a due regard for the rule of measure for measure. If we can believe reports, 
the German Government, when it resents an alleged illegal act, is in the habit 
of declaring that it will impose a penalty ten times or more greater than the 


1State Department Press Release No. 96, March 6, 1941. 2 Tbid. 
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original offense. Such a course can only be regarded as another German 
violation of the fundamental principles of the laws of war. And it is one 
which will, if adopted, certainly recoil most heavily on the offenders who first 
break down the respect for that most ancient of all legal principals—the 
law of the talion. 


C. STOWELL 
“ACTS OF WAR” 


In the course of recent debates as to the policy to be followed by the 
United States in a world filled with war, the term “‘act of war”’ has often been 
heard in the halls of Congress, and elsewhere. Newspapers have reported 
that the landing of Australian troops at Singapore was regarded by Japan 
as an ‘‘act of war.’’ As used, the term has apparently been intended to 
convey the implication that certain proposed steps, such as the “ Lease- 
Lend”’ bill, being allegedly acts of war, would have the inescapable conse- 
quence, under international law, of putting the nation into war. Like other 
terms of international law, this one has had unwonted use and has been 
employed as an instrument for shaping public opinion; its use in this fashion, 
with the implication of legal consequences, justifies inquiry as to what an 
“act of war”’ is, and whether it has the consequences attributed to it. 

A search of authorities is disappointing. The term is not to be found in 
the index of a dozen or more texts of international law, including Moore’s 
Digest; it is not listed in Calvo’s Dictionnaire, nor in Strupp’s Wérterbuch, 
nor in the Dictionnaire Diplomatique. If the term is of such vast importance 
as has been suggested to voters, it is surprising that it is not easily to be 
found in the literature of international law. If there really does exist a 
number of known and specified acts the commission of which inevitably 
produces war, these acts should surely have been identified and listed by 
the authorities. 

Closer search, involving wide reading, will discover an occasional use of 
the phrase, usually without explanation or attempt at definition, and from 
these uses it would appear that it possesses a number of meanings. It is to 
be found in debates in Congress, similar to those of today, with reference 
to the constitutional power of the President of the United States. John 
Bassett Moore, summarizing speeches in Congress in 1871, in which the 
President was defended for directing the Navy to protect Santo Domingo 
during negotiations for its annexation, says that ‘‘A distinction was drawn 
in the speeches in defense of the President between making war and merely 
committing acts of war in the sense of acts involving the employment of 
force.” ! This is clear enough; it is not so clear what was meant by Sec- 
retary of State Cass who, in reply to a request for the use of armed force to 
protect American interests in Nicaragua, asserted that ‘“‘The employment 
of the national force, under such circumstances, for the invasion of Nicaragua 


1J. B. Moore, Digest of International Law, Vol. VII, pp. 166-167. 
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is an act of war, and however just it may be, is a measure which Congress 
alone has the constitutional power to adopt”; ? nor is it clear what was meant 
by Mr. Hunter, Acting Secretary of State, in 1876, when he replied to a re- 
quest for naval force to recover a quantity of silver by saying that the Mexi- 
can Government would regard this as an “act of hostility,” and that the 
President is not authorized to order ‘an act of war in a country with which 
we are at peace, except in self-defence.”’* In either of these quotations, the 
Secretary may have meant that the President could not order acts of war, 
even though they did not constitute war; or he may have meant that since 
acts of war do constitute war, they lie beyond the powers of the President 
and belong to Congress. Either interpretation collides with the facts of 
practice, for the President, on the one hand, has the undoubted right to 
order the armed forces of the United States where he wishes and to engage 
in acts of force there not intended as or known as war; on the other hand, it 
could not be maintained that such acts of force establish the status of war, 
for there have been many occasions in which force was so employed, yet in 
which it was never suggested that war existed.‘ 

The average citizen, inexperienced in the mysteries of international law, 
may regard war simply as the use of force between states; to the international 
lawyer, however, it is a legal status, whether with or without force. This 
distinction is clearly stated by Mr. Moore: 


Much confusion may be avoided by bearing in mind the fact that by 
the term war is meant not the mere employment of force, but the 
existence of the legal condition of things in which rights are or may be 
prosecuted by force. Thus, if two nations declare war one against 
the other, war exists, though no force whatever may as yet have been 
employed. On the other hand, force may be employed by one nation 
against another, as in the case of reprisals, and yet no state of war 
may arise. In such a case, there may be said to be an act of war, but 
no state of war.’ 


Differentiations of this nature may be found in the diplomatic corre- 
spondence of states in dispute. Thus, the British Government, in a contro- 
versy with Brazil, asserted that “‘reprisals are a well understood and acknowl- 
edged mode among nations of obtaining justice otherwise denied, and that 
they do not constitute an act of war.”” The measures here referred to were 
the seizure of property by a British naval squadron, and the Brazilian 
Government was further told that these measures were within the bounds of 
peace and that “‘it rests with the Government of the Emperor to remain 


2 Mr. Cass to Mr. Body, March 30, 1860, zbid., pp. 165-166. 

3 Mr. Hunter to Mr. Turner, Nov. 7, 1876, tbid., p. 167. 

4See Moore, loc. cit., Secs. 1091-1093; J. Reuben Clark, Right to Protect Citizens in For- 
eign Countries by Landing Forces (Washington, 1912). 

5 Moore, loc. cit., p. 153; see also J. L. Kunz, Kriegsrecht und Neutralitatsrecht (Wien, 
1935), p. 5. 
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within these bounds or to transgress them.’’* Brazil, again, was informed 
by another nation that “reprisals are means of obtaining reparation before 
proceeding to war... everything beyond this is an act of war, and if 
resistance takes place, it is the beginning of war.’’” Earl Russell, in an 
instruction to the British representative at Vienna in 1864, asserted that the 
practice of taking possession of the territory of a state as a guarantee for 
obtaining certain demands “‘is destructive of peace because it is an act of 
war and if resistance takes place, it is the beginning of war.’’® Another 
British Minister denied to consuls and naval officers the right to determine 
“whether coercion is to be applied by blockade, by reprisals, or by acts of 
an even more hostile character. All such proceedings bear more or less the 
character of acts of war...” ® 

From such quotations, some elements of a definition of an act of war may 
possibly be gleaned. Reprisals are a part of peace; they are clearly not re- 
garded as acts of war, though if accompanied by force they might be so in- 
terpreted. The act of war can be nothing less than an act of foree—seizure 
of territory, blockade, landing of an armed force; but even such uses of force 
do not establish a state of war, nor do they lead in legal consequence to war. 
Other factors must be added before it can be said that war is present. 
Professor Quincy Wright—who says that an act of war is an invasion of 
territory or an attack on public forces—offers the opinion that ‘‘an act of 
war can always be construed by either the attacker or the attacked as 
initiating war, but if neither of them does so construe it, war does not exist.’’ 
He suggests, as do others, that a powerful state is more apt to make an issue 
by resisting some act of war than would be a weaker state; in other words, 
the issue is not one of law but of discretion. Likewise, the stronger state is 
usually the one which is able in the exercise of such discretion to commit an 
act of war.! There is no evidence of any legal duty to resist an act of war 
in any way, or of announcing a state of war in reply to it; presumably, if 
either wished the state of war to exist, it would declare war. In the absence 

6 Fontes Iuris Gentium, Series B, Sectio 1, Tomus 1, Pars 2, p. 81, No. 2398. Brazil re- 
plied that the manner in which the reprisals were carried on i.e., by exercise of force within 
Brazilian waters, was more than reprisal, and constituted an act of war; she did not contend 
that this meant a state of war. Jbid., p. 82, No. 2400. 

 Ibid., p. 88, No. 2413. 8 Tbid., p. 98, No. 2438. * Ibid., p. 79, No. 91. 

10Q. Wright, ‘Changes in the Conception of War,”’ this JourNAL, Vol. 18 (1924), pp. 756, 
759; and on p. 759, he says: ‘apparently acts of war include only attacks on the territory or 
public forces of a state.” 

“Allgemein angenommen, dass es sich um militdrische Gewaltakte, um Akte der bewaff- 
neten Macht handeln muss. Daran ist soviel richtig, dass nach diesem Kriterium Akte der 
Retorsion und der nicht-militarischen Repressalien, dass sog. ‘Handels-, Wahrungs-, 
Zollkrieg’ kein Krieg im Sinn des Vélkerrechts sind.” J. L. Kunz, op. cit., p. 5. 

1 “ As a general rule these means of putting pressure upon recalcitrant states were resorted 
to by stronger powers against weaker powers, the latter not being in a position to take up the 


challenge by a declaration of war.” C.G. Fenwick, International Law (New York, 1934), 
p. 433. 
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of a declaration, the problem of undeclared war appears, which can not be 
discussed at this point: whether war can be judged objectively, or whether 
intent must be shown and how, are matters of controversy. Thus, it is 
possible, according to one’s definition of war, to say that the status of war 
does not exist even when an act of war has been resisted by force, and fight- 
ing continues on both sides. President Wilson, in his address to Congress 
on April 20, 1914, in connection with the Tampico incident, said ‘This 
Government can, I earnestly hope, in no circumstances be forced into war 
with Mexico’’; on the next day, in accordance with his instructions, a naval 
force occupied Vera Cruz.” 

In the above discussion, the term “act of war’ has been found employed 
with regard to acts of force short of legal war. It is, of course, often em- 
ployed with regard to acts performed after the status of war has come into 
being. Such references are to be found in the Hague Conventions for the 
conduct of war, and in questions concerning the responsibility of a belligerent 
for illegal acts. The meaning is obvious in such cases, and the use of 
the term here can imply no danger of producing war, since war is already 
in course. Among the acts of war in this sense, one at least is taken as 
evidence of a state of war, even in the absence of other evidence. The 
blockade by Germany, Great Britain and Italy against Venezuela in 1902 
was admitted by Lord Lansdowne, British Foreign Secretary, to have 
“‘created ipso facto a state of war between Great Britain and Venezuela.” * 
Likewise, the blockade of the Confederacy during the American Civil War 
was accepted by neutral states as an act possible only under the status of 
war and therefore as an admission on the part of the United States that a 
formal state of war existed, justifying recognition of the Confederacy as a 
belligerent. This situation does not appear to exist (though there may 
possibly be other examples) except for blockade; it may perhaps be explained 
by the fact that blockade interferes with the rights of third states and will 
not be recognized by them except under the status of war. 

A distinction between war and acts of war appears in the Covenant of the 
League of Nations. According to Article 16 thereof, ‘‘should any member of 
the League resort to war in disregard of its covenants under Article 12, 13, 
or 15, it shall ipso facto be deemed to have committed an act of war against 
all other members of the League . . .’’ This wording represented a change 
from that of the second draft of President Wilson, which read: ‘‘it shall 
thereby ipso facto become at war with all the members of the League.’ * 

12 Foreign Relations, 1914, p. 476; see also Hyde, International Law, Vol. II, p. 178, where 
is quoted the Act of Congress of April 22: ‘That the United States disclaims any hostility to 
the Mexican people or any purpose to make war upon Mexico.” 

13 Hyde, loc. cit., p. 181 and note 2. 

4D. H. Miller, The Drafting of the Covenant (New York, 1928), Vol. II, p. 79; see also the 
Cecil Plan, p. 63. Miller explains this change as an effort to avoid conflict with the Ameri- 
can Constitution; it produced, as he says, ‘‘a very great change in meaning.” J[bid., Vol. I, 
p. 49. 


EDITORIAL COMMENT 325 


The interpretative resolution adopted by the Assembly of the League on 
October 4, 1921, took the position that “‘the unilateral action of the defaulting 
state can not create a state of war,” and that such action merely entitles the 
other members ‘‘to resort to acts of war or to declare themselves in a state 
of war with the Covenant-breaking state.’ * There can be little doubt, in 
view of the subsequent application of this article in practice, that no member 
of the League was obligated to consider itself as at war with the Covenant- 
breaking state, even though the latter had committed an “act of war” against 
all other members of the League. 

It may be concluded, so far as this cursory survey goes, that the term 
“act of war” is employed in various meanings; that it has no distinctive 
technical significance in international law; but that, wherever used, it 
refers to the employment of force. It may have the paradoxical meaning 
of an act which would be an act of war if there were a war, 7.e., measures of 
force short of war; it may refer to the act of a belligerent, called an act 
of war because it occurred under the legal status of war; it may refer to an 
act which could be legitimate only under the status of war. In practice, 
various other terms seem to be used as synonyms, such as measures of war, 
acts of hostility, etc. There is no evidence that it creates or by any legal 
process produces a state of war. If the attacked party declares war in op- 
position, war appears as the result of the declaration, and not as the result 
of the act of war. If there is no declaration, there can be no war, according 
to those who follow the Third Hague Convention; to those, an act of war 
could not possibly have the consequence of war, since there must be a 
declaration. To those who hold that war may exist without declaration, 
it would appear that an act of war does not automatically produce war, since 
there must be some evidence of intent to make war, or some objective 
determination. 

Certainly, none of the measures thus far taken by the United States could 
be regarded as an “‘act of war,’’ for none of them involve the use of force; 
they do not measure up even to the stature of reprisals. Further, even if 
they could be called ‘‘acts of war,” the consequences which it is averred 
would follow—that the United States would inevitably be plunged into war 
—would not be produced by that fact. The state against which an act of 
war has been committed is free to make its own decision as to whether it 
will reply by war, and that decision does not in the least depend upon in- 
ternational law or etiquette. A foreign state could take umbrage at any 
action of the United States and undertake war against us; it could do so 
because of the measures of defense which are now being prepared; it could do 
so for no reason whatever. It will decide upon its course as a result of 
consideration of the advantages and disadvantages which might accrue to 


* League of Nations document A.14.1927.V, pp. 42-43. Fauchille, in discussing this 
article, says ‘“‘acte de guerre n’est pas nécessairement synonyme d’état de guerre.”’ P. 
Fauchille, Droit International Public (Paris, 1926), Vol. I, Pt. 3, p. 714. 
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it from a decision to make war; and these forces of decision would operate 
whether or not an act of war had been committed. Indeed, the mere fear- 
fulness to take action against aggression and injury could be as much an 
“act of war,”’ in the sense of causing war to come, as would a direct use of 
force, for the aggressor might consider such a supine attitude as an invita- 
tion to attack. 

There can be no objection to the exercise of ordinary reason and discretion 
in seeking to anticipate the results of our actions in terms of the possibility 
of war; but international lawyers should guard their science against such 
misuse of its terms as is now frequently to be heard in public discussion. 

CLYDE EAGLETON 


CONFLICT OF FEDERAL AND STATE LAW IN RESPECT TO THE REGISTRATION OF ALIENS 


The decision of the United States Supreme Court on January 20, 1941,! 
affirming the injunction granted against the Secretary of the Pennsylvania 
Department of Labor and prohibiting the enforcement of the Pennsylvania 
Alien Registration Act of 1939, has forged another link in the chain of de- 
cisions which endow the Federal Government with the power of a constitu- 
tionally centralized sovereign state in matters affecting its relations with for- 
eign powers. The extent of the reserved sovereignty of the States has often 
been brought into question with reference to the treaty-making power. A 
different angle is presented where a State assumes to legislate with respect 
to the rights and duties of aliens in such manner as to interfere with the 
freedom of action of the Federal Government in matters affecting foreign 
relations. 

The Pennsylvania Alien Registration Act of 1939 required resident aliens 
of eighteen years and over to register each year, to supply certain informa- 
tion demanded by the Department of Labor of Pennsylvania, to pay a 
registration fee and to carry at all times an alien identification card. Two 
aliens of different nationalities brought action to enjoin the Pennsylvania 
Secretary of Labor from enforcing the Act upon various constitutional 
grounds all of which were left open by the Supreme Court with the exception 
of the contention that the power to regulate and register aliens as a distinct 
group is subordinate to the supreme national law. At the time of the passage 
of the Pennsylvania statute, Congress had not yet passed its own registra- 
tion statute, but during the pendency of the action the Federal Registration 
Act of 1940 was enacted. It was therefore contended that, having adopted 
a comprehensive integrated scheme for the regulation of aliens, Congress 
had precluded State action of the nature of the Pennsylvania statute. 

The court does not say that federal power in this field is exclusive, but it 
lays particular emphasis upon the importance of maintaining the supremacy 
of national power in this field without harassment of divergent State legisla- 
tion. Justice Black, writing the opinion of the court, quoted with approval 


1Lewis G. Hines v. Bernard Davidowitz et al. (1941), United States Supreme Court, 
Advance Opinions, L. ed., Vol. 85, p. 366. 
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the significant dictum of Justice Field in the Chinese Exclusion Case: ? 
“For local interests the several States of the Union exist; but for national 
purposes, embracing our relations with foreign nations, we are but one people, 
one nation, one power.’ Justice Black points out that international con- 
troversies of the gravest moment, sometimes even leading to war, may arise 
from real or imagined wrongs to aliens inflicted or permitted. Registration 
statutes are burdensome when applicable only to individuals belonging to a 
certain group. The importance of uniformity in this respect is stressed. 
Whether the Pennsylvania statute would have been upheld had not Congress 
subsequently passed its own Registration Act cannot be stated with cer- 
tainty. Its passage undoubtedly weighed heavily with the court. Justice 
Black holds that Congress was trying to steer a middle path in the realiza- 
tion that any registration requirement would be a departure from our tradi- 
tional policy of not treating aliens in a separatist manner. 

The basis of the dissenting opinion by Justice Stone (concurred in by the 
Chief Justice and by Justice McReynolds) is that while the National Gov- 
ernment has exclusive control over the admission of aliens, an alien resident 
is, after entry, subject to the police powers of the States; that the Federal 
Government has no police power over aliens; that no conflict is represented 
by the Pennsylvania statute and that there was no indication that Congress 
intended to withdraw power from the States. In other words, a minority of 
the court placed the field of alien registration upon the same basis as revenue 
and licensing laws and police regulations where interstate commerce is in- 
volved. On the other hand, the majority opinion insists that an alien regis- 
tration statute deals with “the rights, liberties and personal freedoms of 
human beings and is in an entirely different category from State tax statutes 
and State pure food labels.’”” The contrast of the opinion of a majority of 
the court, expressed through an Alabama justice insisting upon national 
power, against the minority opinion, expressed through a justice of the court 
born in New Hampshire pleading for States’ rights, will not be lost on those 
giving attention to the historical and psychological factors in judicial 
precedents. 

The test as to whether Congress intended to exclude State legislation 
should certainly not be more favorable to the States in this matter than in 
the field of interstate commerce, where legislation relating to intrastate acts 
is often held unconstitutional as a ‘‘burden on interstate commerce.”’ Thus, 
in a decision of the court in which Justice Stone himself wrote the opinion, 
the Federal Railway Labor Act, with its compulsion upon railroads to accept 
the provisions with respect to collective bargaining, was held applicable to 
employees engaging solely in intrastate activities.* On the other hand, a 
State statute providing for the regular inspection of the hull and machinery 
of vessels to insure safety and seaworthiness was held not to come into con- 
flict with federal legislative power in this field. Chief Justice Hughes in- 


? (1889), 130 U. S. 581 at p. 606. 
’ Virginian Railway Co. v. System Federation No. 40 (1937), 300 U. S. 515. 
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timated, however, that if the State attempted to impose particular standards 
of structure, design, equipment and operation, it would encounter the 
principle that such requirements, if imposed at all, must be through the 
action of Congress which can establish a uniform rule.4 

The difference of opinion among the members of the Supreme Court in 
the instant case was therefore as to the extent of obstruction represented by 
the Pennsylvania statute. The decision of the court will certainly facilitate 
the conduct of our relations with foreign governments. The possible viola- 
tions of treaty obligations presented by State legislation relating to aliens, 
and particularly by the manner in which such legislation is likely to be en- 
forced, can be a source of much friction. In this connection we are reminded 
of the trenchant remark of the Marquis Rudini, Italian Minister of Foreign 
Affairs, at the time of the riots against alleged members of the Mafia in 
Louisiana in the early nineties. Complaining to the Italian Envoy in 
Washington of the failure of the Federal Government to redress grievances 
for which the State of Louisiana was held responsible, the Marquis said: 
“‘Let the Federal Government reflect upon its side, if it is expedient to leave 
to the mercy of each State of the Union, irresponsible to foreign countries, 
the efficiency of treaties pledging its faith and honor to entire nations.” § 

The founders of the Republic anticipated these dangers from an early 
date. In the Federalist Papers (No. 41), Madison referred to the class of 
power lodged in the general government with regard to intercourse with 
foreign nations: ‘‘If we are to be one nation in any respect, it clearly ought to 
be in respect to other nations.’”’ Hamilton (No. 80), stated the principle 
succinctly as follows: ‘‘The peace of the whole ought not to be left at the 
disposal of a part.’ Jefferson expressed a similar view in 1787: ‘“My own 
general idea was, that the States should severally preserve their sovereignty 
in whatever concerns themselves alone, and that whatever may concern 
another State or any foreign nation should be made a part of the Federal 
sovereignty.” ® 

It is not generally realized that in seven States of the Union, statutes 
passed during 1917-1918, empowering the governor to require registration 
of aliens during a state of war or public necessity, are still in existence though 
dormant.? The confusion that would arise may easily be imagined if all 
or many of the States passed conflicting registration statutes embodying some 
or all of the drastic provisions of the Pennsylvania law. The decision of 
the court in the present case insures the avoidance of embarrassments with 
foreign nations in this respect and is therefore to be welcomed, especially at 
the present critical moment of our international relations. 

ARTHUR K. KUHN 


4 Kelly v. Washington (1937), 302 U.S. at p. 15. 

5 Foreign Relations of the United States, 1891, p. 712. 

6 Memoir, Correspondence and Miscellanies from the Papers of Thomas Jefferson, Vol. 2, 
p. 230, letter to Mr. Wythe. 

7™See New York Consolidated Laws (Executive Law, Sec. 10). 
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INTERNATIONAL LAW AND TOTALITARIAN WAR 


Advocates, as we all are, of a better world order sometimes decry the effort 
to regulate the conduct of war because they consider such regulation futile 
and because they think that efforts should be concentrated on the elimination 
of war itself. 

It is fair to say that most proposals looking toward the elimination of war 
contemplate the substitution of some kind of international police. This 
means that they recognize the possibility that in the international society, 
as in the national society, lawless persons or groups may have to be sup- 
pressed by force. In the international society, plans for an international 
police force must contemplate the use of the police against sizeable armed 
groups, whether or not we speak in terms of a recalcitrant state rebelling 
against the international order. Just as it was difficult in 1937 to distinguish 
factually between war and the clash of Chinese and Japanese arms, so in 
1947, let us say, it may be difficult to distinguish factually between war and 
the clash of international police forces and an “‘aggressor.”’ It is not to be 
assumed that an international police force would carry out its function with 
anarchic barbarity. Presumably it would not use dumdum bullets, would 
not poison wells, would not resort to bacteriological warfare, would not kill 
prisoners or torture the wounded. National police forces are regulated, 
although the regulations are sometimes violated. The same would have 
to be true of international police forces. The situation might be comparable 
to that of civil war. Mudtatis mutandis, one may quote Article 152 of the 
Instructions for the Government of Armies of the United Statesin the Field— 
Lieber’s code: 


When humanity induces the adoption of the rules of regular war 
toward rebels, whether the adoption is partial or entire, it does in no 
way whatever imply a partial or complete acknowledgment of their 
government, if they have set up one, or of them, as an independent 
and sovereign power. Neutrals have no right to make the adoption of 
the rules of war by the assailed government toward rebels the ground 
of their own acknowledgment of the revolted people as an independent 
power.! 


Law often lags behind facts, but if it does not correspond to facts it is 
eventually nullified or modified. Take air law as an illustration. In 
private law, we find that the civil codes of many countries have long con- 
tained provisions indicating some right of private ownership in the airspace 
above a person’s land.? In Anglo-American law, the same idea found its 
place in the frequent reiteration of the maxim cuius est solum eius est usque 
ad coelum. All this was before the practical development of aviation, and 

‘Naval War College, International Law Discussions, 1903, pp. 115, 138. 

* E.g., Art. 552 of the French Civil Code, Art. 905 of the German Civil Code of 1896, Art. 
207 of the Japanese Civil Code, Art. 2552 of the Argentine Civil Code of 1871. 


*See Thurston, “Trespass to Air Space,” Harvard Legal Essays, 1934, p. 501; Hackley, 
Trespassers in the Sky,” 31 Minnesota Law Review (1937), p. 773. 
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involved the right to build overhanging projections, telephone wires and 
like problems.‘ Since the development of aviation, the American courts 
at least have broken with the old maxim and have rejected the idea of a 
property right usque ad coelum. ‘We think it is not the law, and that it 
never was the law,” said the Circuit Court of Appeals for the 9th Circuit in 
1936. ‘We will not foist any such chimerical concept of property rights 
upon the jurisprudence of this country.”’> The judges could not bring them- 
selves to hold that a transcontinental plane committed thousands of tres- 
passes as it soared from Los Angeles to New York. In international law, 
during the first decade of the twentieth century, the overwhelmingly domi- 
nant view was that the air was free and no state had sovereignty usque ad 
coelum.6 With the development of aviation, and particularly the use of 
aircraft from 1914 to 1918, the prevailing view changed with great rapidity. 
As a result, the Air Navigation Convention of 1919, and subsequent legisla- 
tive treaties largely modelled upon it, recognized as an existing fact or rule 
of law “that every Power has complete and exclusive sovereignty over the 
airspace above its territory.”” The rule of sovereignty is admitted with prac- 
tical unanimity today. Governments could not bring themselves to agree 
that foreign aircraft could fly at will over their territories. The contrast 
may be stressed: in private law, we start before the development of aviation 
with the rule of property in the airspace and we end after the development 
of aviation with the rule of freedom. In international law, we start with 
the rule of freedom and end with the rule of sovereignty. Both legal develop- 
ments are comprehensible in the light of facts and contemporaneous in- 
terpretations of social and political needs. 

In the law of aérial warfare, the development has been neither so rapid 
nor so clear. At The Hague in 1907, governments could agree to a rule 
prohibiting the launching of projectiles from the air; the prohibition had a 
humanitarian appeal and military men were not concerned to preserve 4 
weapon which then seemed unimportant. After the World War demon- 
strated the potential military importance of aérial bombardment, no agree- 
ment could be reached on the regulations proposed by the Hague Commission 
of Jurists in 1923. As a result, the present war broke upon a legal scene 
whose stage was not set with adequate regulation. Between the two wars 
there had been abundant humanitarian appeals and proposals to protect 
the civilian populations, but the other essential element of military utility 
had not been swung into line.?’ Thus, although the United States Govern- 

‘ Cf. Pickering v. Rudd (Kings Bench 1815), 4 Camp. 219, 16 Revised Reports 777; and 
Catoire c. Foulon et Gislain (1880) III, Dalloz 103; Butler v. Frontier Tel. Co., 186 N. Y. 
486 (1906), and Delahaye c. Société Générale des Industries Electriques (1900), II Dalloz 
361. 5’ Hinman v. Pacific Air Transport, 84 F. (2d) 755. 

* Cf. the discussions of the Institut de Droit International in the Annuaire, 1902, 1906, 
1910 and 1911; but see the Reports of the International Law Association for 1912, 1913 and 


1920. 
7Cf. Royse, Aérial Bombardment (1928), p. 2. 
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ment expresses its revulsion against the bombardment of civilians through 
the imposition of moral embargoes, it is impossible for the international 
lawyer to demonstrate that it is illegal for a bomber to release its bombs 
upon a factory, a railroad center, a bridge or docks even if the bombs may 
kill numerous innocent civilians. But one may well argue that the bombing 
is illegal if the objective is merely to terrorize the civilian population. That 
proposition can be maintained, inter alia, upon two grounds: 

Ist. The advocates of “totalitarian war’ have not succeeded in grafting 
upon international law the proposition that the distinction between com- 
batants and noncombatants has been eliminated. If this proposition were 
true, an invading army could lawfully shoot or capture as a military pris- 
oner every civilian it encountered, just as well as every soldier under arms. 
I do not believe that is either the law or, as a matter of fact, the practice. 

2nd. The law against indiscriminate bombing for purposes of terroriza- 
tion is supported by both humanitarianism and military utilitarianism. 
The military judgment here expressed is a lay echo of informed opinion, but 
is believed to be correct. 

One reason why aérial bombardment has defied detailed regulation is that 
the science prior to 1920 was in its infancy. Today it may be in a state of 
extravagant adolescence. Tomorrow, when it has reached maturity, and 
with maturity a greater degree of accuracy, I venture to think it will be 
regulated like dum dum bullets and poisoned weapons and for the same reason 
that the ends of humanitarianism and of military utility will coincide. 

The effect of totalitarian war upon this particular rule of international 
law may well be to clarify the definition of a military objective, since the 
test of a “defended” place which was utilized in the old rules governing 
terrestrial and maritime bombardment has been definitely unsatisfactory. 

It is not possible here to review the numerous laws regulating the conduct 
of warfare, although it is an illuminating record from the precepts ‘‘ enshrined 
in the Mahabharata and in the Ramayana” of ancient India,* through the 
rules of Western European chivalry, down to such effective instruments as 
the Convention Concerning the Treatment of Prisoners of War, signed at 
Geneva, July 27,1929. Flagrante bello, it is difficult for the scholar to gather 
reliable data on the conduct of armed forces. But it is possible, though 
dangerous, to hazard the prophecy that international lawyers of the future 
will be able to record the applications as well as the breaches of international 
law during the current war. Changes in international society will be re- 
flected in the law governing both the resort to war and the conduct of war, 
whether war continues as a legal anomaly or as the regulated application of 
force to restrain law-breakers. 

P. C. Jessup 


* Armour, “Customs of Warfare in Ancient India,” 8 Transactions of the Grotius Society 
(1923), p. 72. 
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AMENDE HONORABLE 


It is natural that the people of the United States should have been aroused 
by the inhumane treatment which the German Reich under Chancellor Hitler 
has meted out to the Jews and others, so that the official emblem of the 
Reich, the swastika, has become anathema to the vast majority of our loyal 
citizens. The conduct of the German Government in its unprovoked at- 
tack upon its innocent neutral neighbors might and would justify a break 
with the guilty government, but as long as we are formally neutral and even 
technically upon a peace-time basis with Germany, we must not permit 
within our jurisdiction any disregard to be shown to the representatives or 
insignia of the Reich. 

When on July 26, 1935, it will be remembered, the German flag flying from 
the bow of the S.S. Bremen in New York harbor was violently torn off, the 
Acting Secretary of State, Mr. William Phillips, after he had received a re- 
port from the New York authorities, replied to the protest of the German 
Chargé d’affairs ad interim: ‘It is unfortunate that, in spite of the sincere 
efforts of the police to prevent any disorder whatever, the German national 
emblem should, during the disturbance which took place, not have received 
that respect to which it is entitled.’’! 

When those guilty of the outrage were brought before the magistrate upon 
the charge of unlawful assembly, he dismissed the complaint and discharged 
the defendants. 

Secretary Hull, in response to the protest of the German Ambassador re- 
garding what occurred in the decision of the case, made the following oral 
statement to the representative of the German Government: 


The Department is constrained to feel that the magistrate, in restat- 
ing contentions of the defendants in the case and in commenting upon 
the incident, unfortunately so worded his opinion as to give the reason- 
able and definite impression that he was going out of his way adversely 
to criticise the German Government, which criticism was not a relevant 
or legitimate part of his judicial decision.” 


This was an apology appropriate to meet the exigencies of the very delicate 
and difficult position in which Secretary Hull was placed, in that he was 
called upon to criticize the conduct of a local official. 

Unfortunately another incident arose on January 18 of this year at San 
Francisco, where several persons, supported by a mob, tore down the swas- 
tika displayed at the consulate general in accordance with the instructions of 
the German Government in celebration of the anniversary of the founding 
of the German Reich. The perpetrators, according to the statement of the 
German Chargé d’affaires ad interim, appear to have climbed by the fire 
escape up to the ninth floor of the office building housing the consulate 


1 State Department Press Release of Aug. 1, 1935. See also this JouRNAL, Vol. 29 (1935), 
pp. 662-663, for editorial comment by Professor George Grafton Wilson. 
2 State Department Press Release, Sept. 14, 1935. 
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general, without being prevented from doing so by the police. The Chargé 
concluded: 


In the name of the German Reich Government I make the most em- 
phatic protest against this act which represents a serious violation of the 
right, prescribed by treaty and recognized in international law, of the 
German Consul General in San Francisco to raise the German Reich 
flag over his office. I am permitted to express the expectation that the 
Government of the United States will adopt all appropriate measures 
to bring the perpetrators to responsibility and to submit them to merited 
punishment and that the Government of the United States will also 
take all appropriate steps in order to prevent a repetition of occurrences 
of this nature. 

I request your Excellency to make it possible for me immediately to 
furnish my Government with a report in this regard.* 


It should be noted that consuls are generally recognized to have the right 
to display the flag of their country upon national holidays, and in the case of 
the German Reich this right has been expressly recognized by treaty.‘ 

Secretary Hull made reply: 


I have received your note of January 18, 1941, regarding a report 
reaching you from the German Consul General in San Francisco that 
the German Reich flag was forcibly taken down by unknown persons 
from the ninth floor of the office building housing the consulate general. 

I hasten to express the regret of the Government of the United 
States at such an incident and have requested that the appropriate agen- 
cies of this Government should make an immediate investigation, after 
which I shall communicate with you again. 


Acting upon another protest of the German Embassy, Secretary Hull, 
according to an Associated Press Dispatch of February 11, from Los Angeles, 
requested Governor Olson to investigate the burning of a Nazi flag by Mu- 
nicipal Judge Ida May Adams. To quote the dispatch: 


The flag burning came at the preliminary hearing January 8 in San 
Pedro for Pedro Rodriguez, a seaman accused of stabbing Mrs. Eva 
ails because she refused to remove a Nazi flag on display in her 

ome. 

Commenting that ‘‘it is a very bad thing for the community to have 
the flag of a foreign unfriendly nation exhibited by any American citi- 
zen,’ Judge Adams touched a match to the small flag and dropped it 
into a waste basket. 

She bound Rodriguez over for Superior Court trial on an assault 
charge.® 


Although Judge Adams is a minor judge of a component state of the Ameri- 
can Union, she is an official within the sovereign jurisdiction of the United 


*State Department Press Release, No. 29, Jan. 21, 1941. 

‘See Art. 20 of the treaty signed Dec. 8, 1923 (U. S. Stat., Vol. 44, Pt. 3, p. 2150; this 
JournaL, Supplement, Vol. 20 (1926), p. 14). 

5 Ibid. 6 Evening Star, Washington, D. C., Feb. 11, 1941. 
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States, and as such required by the law of nations to respect the flag of every 
nation with whom we are at peace. When passion runs high some outrages 
and disregard of law are inevitable, but our citizens are generally respectful 
of law. The fact is that they do not fully understand the serious nature of 
such violations and the injury which they thereby do to the reputation of 
their country. It is time that the principles of international law were taught 
to all of our citizens and especially to all officials, federal, state, and munici- 
pal, in order that the law which is supreme over all nations, and which has 
been held by our Supreme Court to be a part of our law, may be respected 


throughout the land. 
Evuery C. STOWELL 


A BRITISH-FRENCH ARBITRATION OF 1918 
RUNCIMAN-CLEMENTEL AGREEMENT 


Though several useful lists of international arbitrations have been pub- 
lished in the course of recent years,! none of them has included reference to 
a British-French arbitration of 1918 relating to the Runciman-Clémentel 
Agreement of December 3, 1916. The award in that case was not published 
at the time, and information concerning the arbitration was not available 
until recently when the whole record was placed in the Harvard Law 
Library. The case might well be included in future lists of arbitrations, 
both for the sake of their completeness and for its intrinsic interest.? 

The Runciman-Clémentel Agreement was designed to effect a codrdina- 
tion of the use of vessels by Great Britain and France. Clause 5 of the agree- 
ment which gave rise to the dispute provided for the British Government’s 
granting (paragraph A) the transfer to the French flag of steamers ordered 
by and constructed for French firms, these steamers being specified on an 
attached list; and (paragraph B) certificates of priority for the construction 
of cargo steamers ordered by French firms before the date of the agreement 
on condition that they were employed by the French Government, these 
steamers also being specified on an attached list. The actual list or lists 
seem to have been prepared at a later date. In the early months of 1918, 
application was made for an export license for two steamships, the Ville de 
Reims and the Ville d’Arras, to enable these ships to be transferred to the 
French flag. This application was denied by the Board of Trade on the 
ground that as these two vessels had not been completed on December 3, 
1916, the only obligation assumed by the British Government under the 
Runciman-Clémentel Agreement was to give priority with reference to them, 
and this had in fact been given. The French Government insisted, on the 
other hand, that the British Government’s obligation extended to permitting 
the export of the two steamships for transfer to the French flag. After 
considerable correspondence, the two governments agreed to refer the 


1 The latest is Stuyt’s Survey of International Arbitrations, 1794-1938 (1939). 
? The award is published in this JouRNAL, post, p. 379. 
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matter to an arbitrator to be appointed by Mr. Raymond B. Stevens, a 
member of the American Shipping Mission then in London. It was the de- 
sire of the parties that the procedure should be conducted in the most simple 
manner and with the least expense, and no formal compromis was drawn up. 

Mr. Jerome D. Greene, Secretary on the American Shipping Mission, was 
appointed arbitrator on June 6, 1918. He promptly outlined the procedure 
to be followed: the parties were to file written statements simultaneously, 
only a few days being allowed for this purpose; the statements were to be 
followed by answers; at the request of either party or of both parties an op- 
portunity was to be given for an oral hearing and for the submission of 
evidence. On July 8, in addressing three questions to the parties, the arbi- 
trator stated that he was not ‘“‘impressed with the necessity of supporting 
the statements made on either side by oral testimony,” as he assumed ‘‘that 
the facts and arguments submitted on both sides are all that are considered 
relevant by each of the parties respectively; and it does not appear with 
reference to any point that its cogency is dependent on the precise mode of 
its presentation as between written and oral statements.”’ The replies to 
the arbitrator’s questions called for the filing of further documents, and the 
written proceedings were not completed until July 29, 1918. 

Mr. Greene’s award was handed down on August 9, 1918, barely two 
months after his appointment as arbitrator. He defined the question to be, 
“whether certain steamers listed as in the process of construction and for 
which certificates of priority were granted, should or should not on their 
completion be transferred to the French flag.”” As the Runciman-Clémentel 
Agreement was devoted chiefly to stating what the British Government was 
prepared to do as a matter of codperation with its Ally, the arbitrator 
thought that it was “perhaps not a bargain in the ordinary sense of that 
word,” but that it did constitute ‘‘an engagement.”’ He observed that in 
the drafting of the agreement and in the preparation of the list of steamers 
there had been a “‘lack of that precision and punctuality usually observed in 
matters of similar importance,” and he sought the meaning of the agreement 
“fin the light of all the attendant circumstances.”” Mr. Greene reached the 
conclusion that steamers listed as in process of construction should be re- 
garded as a sub-category of the steamers referred to in paragraph A of 
Clause 5, all of which were to be transferred to the French flag; only with this 
interpretation could he reconcile the statement of the condition in paragraph 
B. He therefore found ‘‘that the steamers in question should have been 
transferred to the French flag.”’ 

On August 9, 1918, the competent official of the Board of Trade announced 
that “the necessary steps will, of course, be taken to give effect to the 
award,” and some months later the Board of Trade informed the arbitrator 
that three steamers, including the Ville de Reims and the Ville d’Arras, had 
been transferred to the French flag in accordance with the award. 

Man.ey O. Hupson 
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THE UNITED STATES AND THE STATEMENT OF WAR AIMS 


The call for a statement of the ‘‘ war aims”’ of the various belligerents has 
behind it some motives which are not worthy of praise; but it is nevertheless 
true that the national purposes and objectives of those states upon which 
will fall the task of remaking the world after the present conflict are of vast 
importance, and particularly to international lawyers. Even the American 
people, though they are far from realizing it, must take an active interest in 
what is done by way of reconstruction, for their future will also be shaped by 
this reconstruction. 

It is not easy to find accurate statements of these aims at present; it is 
not even easy for a state to know its own purposes since they will depend, 
upon the one hand, on the changing views of its own citizens, and, on the 
other hand, upon the aims of other nations. It will be recalled that Presi- 
dent Wilson stated fairly definite aims for the United States and took active 
leadership in bringing them to general acceptance by other nations; yet these 
nations, when they had builded a structure of international law and order 
upon these premises, found that they were not, after all, the aims of the 
American people. Similarly, aims now stated by democracies may be 
altered by the tergiversations of public opinion; even the dictators may find 
that circumstances alter cases. In spite of these drawbacks to the inquiry, 
it may be possible to discover general directives, to look for uniformity or 
contrast, and to inquire how far the ascertained results harmonize with the 
wishes of the American people. 

Prime Minister Chamberlain, on the first day of the war between Britain 
and Germany, said that so long as the Nazi Government exists and con- 
tinues the same methods, there could be no peace in Europe: “ We are re- 
solved that these methods must come to an end. If out of the struggle we 
again reéstablish in the world the rules of good faith and the renunciation of 
force, why, then, even the sacrifices that will be entailed upon us will find 
their fullest justification.”! In a joint declaration between France and 
Britain, dated March 28, 1940, it was agreed ‘‘to maintain, after the conclu- 
sion of peace, a community of action in all spheres for so long as may be 
necessary to safeguard their security and to effect the reconstruction, with 
the assistance of other nations, of an international order which will ensure the 
liberty of peoples, respect for law, and the maintenance of peace in Europe.” 

Prime Minister Churchill, since his accession to office, has been unwilling 
to venture upon “elaborate speculations’”’ as to the shape of the future; he 
does not, however, view with misgivings the increasing collaboration between 
Britain and the United States: “‘ Let it roll on full flood, inexorable, irresist- 
ible, benignant, to broader lands and better days.” 

In view of the importance of the Labour Party in England, a paragraph 
from its declaration of February 9, 1940, deserves quotation: 


1 The quotations herein given, unless otherwise cited, are from a document issued by the 
Geneva Research Centre, entitled Official Statements of War and Peace Aims. I. European 
Belligerents. September 1, 1939 to August 31, 1940. 
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The Labour Party, therefore, demands that the peace settlement shall 
establish a new association or Commonwealth of States, the collective 
authority of which must transcend, over a proper sphere, the sovereign 
rights of separate States. This authority must control such military 
and economic power as will enable it to enforce peaceful behavior as 


between its members. . . . All nations, great and small, must have the 
right to live their own lives, free but codperative within the framework 
of the new world order . . . a new world order, which applies these 


principles, can only be securely founded on Socialism and Democracy.’ 


Most of the expressions emanating from France were in terms similar to 
those of the French Premier (September 21, 1939), that the French were 
fighting because “‘they want to put an end to the ceaseless threats and alarms 
which obliged us in the course of one year to mobilize three times.” Later, 
on April 3, 1940, Premier Reynaud said: 

The authors of the Versailles Treaty might with profit have been inspired 
by the example of America wherein forty-eight sovereign states, free to 
organize themselves in the political, administrative and juridical do- 
mains, represent nevertheless throughout the world the widest territory 
of free commercial exchanges open to human activity. It is in this di- 
rection that Europe must steer if it does not want to perish. 


Queen Wilhelmina of Holland, broadcasting to her subjects on July 28, 
1940, told them 
What is at stake in this war is the liberty of those all the world over 
who wish to work for the good of mankind, and to do so without being 
frustrated by the evil-doers. Those who think that the spiritual value 


acquired through the ages can be destroyed with the sword must learn 
to realize the idleness of such beliefs. 


The first preoccupation of these nations is, naturally, to win the war; 
without this, they could not hope to establish such national objectives as 
they might have in mind. On the part of all of them, however, there is a 
wider interest than the mere achievement by war of a national policy. 
There is at the least an impatience against the use of violence between states; 
all are concerned with having a community of nations within which law and 
order may prevail; some would create a powerful organization for this 
purpose. 

A different tone is manifest in expressions from Germany. The German 
leader refers constantly to German people, to frontiers, wealth, colonies, 
needs. In a speech made puzzling by inconsistencies, to the Reichstag on 
October 6, 1939, he spoke at length concerning Poland and then in more 
general terms: 

We must try immediately to remove the consequences arising from the 
war, or at least to mitigate them. . . . These tasks can be discussed at 
a conference table—but they can never be solved there. If Europe 
wants calm and peace then the European states ought to be grateful that 


Germany and Russia are prepared to transform this area of disturbance 
into a zone of peaceful development. .. . 


? Labour’s Aims in War and Peace (Rand School Press, distributors), 1941, p. 93. 
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The implication—not newly expressed here—is that conferences are useless 
and that a strong hand will bring order; yet, a little further along in the same 
speech, he says that “‘the great nations of the continent must come together 
and hammer out, accept and guarantee such a settlement.” Field Marshal 
Goering (September 9, 1939) asserted that Germany does not recognize any 
governesses, and that ‘‘our war aim is nothing less than to bring the German 
people back to their home country at last.”” The purposes of Germany were 
somewhat more definitely stated by the Minister of Economics, Herr Funk, 
on July 25, 1940: 


We shall in all spheres collaborate most closely with our ally Italy, and 
combine the German and Italian economic forces for the reconstruction 
of Europe. The question of the future economic order in Europe is 
therefore to be answered in the sense that we shall, after the victorious 
termination of the war, apply those methods in economics which brought 
us great economic successes before the war and especially during the war, 
and that we do not intend to allow the unregulated play of forces which 
caused German economy the greatest difficulties. . . . It is self-evi- 
dent that the Reichsmark currency will occupy a dominating position 
therein. . . . The peace economy prepared in a comprehensive planning 
must guarantee a maximum of economic security to the greater German 
Reich and a maximum of consumption of goods to the German people 
in order to raise the national welfare. Towards this end German 
economy has to be directed. 


In such utterances as these, there is little of cheer to the international 
lawyer; they postulate an order in Europe, if not the world, laid down from 
above. A similar idea may be gleaned from the profuse utterances of Japan, 
which indicate an intent to set up a “‘new order” in that part of the world 
within which the power of Japan would prevail, rather than a universal inter- 
national law. The community of nations has thus before it a choice between 
consent and conquest, between a law agreed upon, and a law imposed by 
force from above. There is little doubt that the American nation would pre- 
fer an order based upon mutual consent—though it may well be noted that 
the democracies have not in the past been able to agree upon needed law, 
and that they, and particularly the United States, have indeed seriously 
embarrassed efforts in this direction. 

It is surprising that no such clamor for statement of American national 
aimsis heard. From the viewpoint of national defense alone, this is a serious 
omission. No business man would enter upon an expenditure comparable 
with that initiated by the American nation without having made some sort 
of a balance sheet. Apparently, we feel that it is sufficient to fight and win a 
war, even though we do not know what we hope to gain by fighting. Actu- 
ally, it will not be enough merely to win this war. The increasing interde- 
pendence of nations, the competition of totalitarian systems, the impending 
threat of future war which requires continuous totalitarian organization to 
meet it—none of these difficulties and dangers will be remedied merely by 
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winning the war. We must be prepared to reéstablish law and order in the 
community of nations, and unless we have made up our minds to do our share 
toward this end, we may as well not waste another war—as we wasted the 
one of 1914-1918—by throwing away the fruits of victory after we have 
gained them. 

It must also be taken into consideration that other nations may find it 
difficult to state their aims until they know what the United States is willing 
to do. No international system capable of upholding order between na- 
tions can be successful without the United States in it, and the willingness of 
Britain to build and maintain such a system must depend upon whether the 
United States is willing to share in it. Otherwise, there may be nothing left 
for Britain to do but to make a harsh victor’s peace, harsh enough to secure 
her against future danger from Germany. Furthermore, leadership in such a 
movement must be taken by the United States, since she would presumably 
be the most powerful state in the world, and since her record of persistent 
rejection in the past would discourage other states taking a lead without an 
indication of willingness on our part. 

In his message to Congress of January 6, 1941, President Roosevelt looked 
forward to a world founded upon four essential human freedoms: 


The first is freedom of speech and expression—everywhere in the 
world. 

The second is freedom of every person to worship God in his own way 
—everywhere in the world. 

The third is freedom from want—which translated into world terms, 
means economic understandings which will secure to every nation a 
healthy peace-time life for its inhabitants—everywhere in the world. 

The fourth is freedom from fear—which, translated into world terms, 
means a world-wide reduction of armaments to such a point and in such 
a thorough fashion that no nation will be in a position to commit 
an act of physical aggression against any neighbor—anywhere in the 
world... . 

The world order which we seek is the codperation of free countries, 
working together in a friendly, civilized society. 


These words of our chief of state will be regarded by other peoples as the 
expression of American aims; whether they can be so regarded depends upon 
whether they will be accepted and sustained by the American people. Both 
the President and the Secretary of State have on other occasions given much 
emphasis to the rule of law in the world, but they suggest no willingness on 
the part of the United States to share in the work of an international or- 
ganization to uphold that law. Yet, insufficient as they are, we can not be 
sure that even this statement of aims will be upheld by the American 
people; they may, as they did in 1919, move in another direction, and thereby 
wreck hopes and plans founded upon such a statement. 

Of all national aims, those of the United States most need to be stated; 
and in order to state them, they must first be ascertained. The world does 
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not wait so much upon the statement of British aims, as upon our own aims; 
there is little doubt that, as in 1919, the program of reconstruction can be 
shaped as the United States wishes. In the statement of those aims, the 
international lawyer should take a great interest, for they will constitute 
the foundation for the rebuilding of international law in the world. 

EaGLETON 


THE APPOINTMENT OF ASSISTANT SECRETARY OF STATE G. HOWLAND SHAW 
AND OUR FOREIGN SERVICE 


The day of shirtsleeve diplomacy when the plums of the service were 
reserved for ‘‘deserving”’ politicians has passed. We now have a Foreign 
Service which is certainly the equal of any. The conduct of our foreign 
affairs has become too important to be entrusted to inexperienced hands. 
Even the few recent non-career appointments of ministers and ambassadors 
will always be supported by career men who know how to protect the chief 
of mission from error while they facilitate the formulation of the particular 
matters of policy which is the province of the non-career appointee to ex- 
press. Of the score of ambassadorial posts, ten are now held by career men, 
and in the case of two others, London and Vichy, the appointees have had 
experience of value for their present missions, namely, Mr. Winant, because 
of his work as Director of the International Labor Office at Geneva, and 
Admiral Leahy because of his experience in various parts of the world and 
as Governor of Puerto Rico. Of the total of thirty ministers, one-half, or 
fifteen, are career men who have had previous service. In addition the 
Diplomatic Agent and Consul General at Tangier, Morocco, and the Minister 
Resident and Consul General at Bagdad, Iraq, are Foreign Service officers. 

Now that Mrs. Harriman has terminated her brilliant service by resigning 
from a post no longer tenable, there is no woman of ministerial rank in the 
service. There are at present seven women among the 829 members of the 
career Foreign Service. When the commercial and agricultural attachés 
were consolidated with the career Foreign Service, it added five women to 
the two who had survived in the original career Foreign Service.! The 
Department has not favored the entrance of women. It is argued that 
women cannot meet the requirement that a Foreign Service officer should be 
available for any assignment and capable of fulfilling all of the duties of any 
post. It is argued that women cannot well be appointed to certain un- 
healthy and dangerous posts, and that in certain countries it would not be 
fitting to run counter to local prejudice by asking them to perform duties 
not usually discharged by women. On the other side it may be argued that 
even in the case of men, special qualifications are considered in making as- 
signments and that the recognition of the especial qualifications of women 
for service in certain posts would not be a departure from this procedure. 
And it also is asserted that women are as capable as men of withstanding 
unhealthy climates. A more serious objection is the practical consideration 


1See Reorganization Plan, post, p. 343, footnote 3. 
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that when a woman in the Foreign Service marries she generally resigns 
and her training and acquired experience are lost for the service. In point 
of fact, the sensitive, attractive type of women who alone may be expected to 
succeed in passing the oral examinations, often find the atmosphere and 
esprit de corps of this man-dominated service uncongenial so that they tire 
of prolonging their service and retire. 

The gradual increase in the proportion of career ministers has no doubt 
been aided by the provision that the Board of Foreign Service Personnel is 
required, when a vacancy occurs, to transmit to the Secretary of State for 
consideration by the President a list of the career officers whom they con- 
sidered to be qualified to fill the ministerial post in question. And once a 
career officer has been appointed to a ministerial post and found to give satis- 
faction it has become the rule of customary procedure to keep him in a 
ministerial post. Formerly a promotion as minister was feared or declined 
because it often meant after a short term of office walking the appointment 
plank. The present well established practice corresponds with the appro- 
priate proposal that Foreign Service officers be promoted to the grade of 
minister and then subsequently nominated for a particular post for which 
confirmation by the Senate is always necessary because of the constitutional 
provision. 

The Board of Foreign Service Personnel and the Board of Foreign Service 
Examiners, which are in part interlocking, have in selecting Foreign Service 
officers from the candidates who pass the written tests laid great stress on 
the quality of stamina and the ability of the candidate to express himself 
well in written and spoken English. The supposed advantage of a long so- 
journ abroad and familiarity with foreign languages may, on the contrary, 
prove an actual handicap if the candidate has thereby acquired any trace of 
foreign accent or mannerisms. He may also, through such a prolonged ab- 
sence from this country, have lost touch with American institutions and 
ideals which are considered of basic importance. Aggressive national cul- 
ture has in a great part of the world replaced the ideal of a common European 
culture. We would not desire that American representatives should evince 
that aggressive attitude known as spreadeagleism, but our representatives 
should stand for what is best in our own national culture and should not, 
even superficially, appear to represent any national culture but our own. 
Another safeguard to ensure this result is the requirement adopted a few 
years ago that no Foreign Service officer may marry an alien without the 
consent of the Secretary of State.2 It is best that the young man in his 
formative years should have been in intimate contact with our institutions 
and people. An ideal preparation would seem to be frequent trips to all 
parts of this country to acquire familiarity with our people, their interests 
and ways of thought. 

The candidate who shows a knowledge of current political events and eco- 


*See Executive Order No. 7497 of Nov. 17, 1936, this Journat, Supplement, Vol. 31 
(1937), p. 51, and editorial comment in the same JOURNAL, p. 91. 
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nomic conditions and is able to express in good English views based upon his 
own observation is much more likely to impress his examiners than he will 
through the mere possession of wealth or social background. Social address, 
tact, and good manners will always count, but the importance of belonging 
to an esoteric social group is a thing of the past. ‘The world is going through 
a transformation when many of our former values are fast disappearing. 
As for wealth in the Foreign Service, it is no longer the great advantage 
which formerly it was. Lavish entertaining is no longer the rule and any 
display or attempt through wealth to secure a privileged position would 
militate against that esprit de corps which is the most important asset of every 
Foreign Service officer. Cordial relations with his colleagues is the means 
by which he is enabled to discharge the duties of his office more effectively. 
Foreign Service officers now receive rent allowances and post allowances 
to equalize the cost of living at especially expensive posts, and Foreign 
Service pay adjustments are allowed where the conditions of exchange would 
lessen the value of the official regular salary. The chiefs of missions also 
receive representation allowances to cover a portion of what they must nec- 
essarily expend for entertainment. All of these compensatory regulations 
have greatly improved the financial situation for officers who do not have 
other income than their salary and have made for an economic equality in 
the service which has also made for social equality and greatly improved the 
esprit de corps of the whole Foreign Service. 

Nor should we forget the excellent retirement system. It is no longer 
necessary to have independent means in order to be fully effective in the 
Foreign Service and to accept an appointment to any post. The Foreign 
Service of the United States is neither the sinecure of any university clique 
nor of the residents of the eastern seaboard. The Board, it would seem, 
lays particular stress upon the broadly representative and typical character 
of our Foreign Service. The ranks are filled with men with all kinds of back- 
ground and from all parts of the country. They have in common a very high 
degree of mental capacity, thanks to the severe tests that each Foreign Serv- 
ice officer has passed. 

Of the 483, including twelve women, who took the written examinations 
in 1940-1941, 93, including one woman, obtained the passing grade of 70 
per cent. or over, and 43 men were successful in the oral examination. Per- 
haps due to the searching nature of the written examination, a somewhat 
larger percentage of those who passed the written examination were accepted 
in this examination by the Board conducting the oral examination. It is to 
be noted that the Examining Board now includes a representative from the 
Department of Commerce and from the Department of Agriculture. In 
accordance with the President’s Reorganization Plan No. 2, transmitted to 
Congress May 9, 1939, pursuant to the provisions of the Reorganization 
Act of 1939, Foreign Service officers of the Departments of Commerce and 
Agriculture were transferred to the Department of State and appointed For- 
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eign Service officers? The commercial and agricultural attachés were given 
a rank corresponding to the salaries they were receiving. 

In order that Foreign Service officers may remain in close touch with our 
institutions and people, the Department secures an appropriation to permit 
officers who have served three years at their posts to visit this country. 
This does not yet apply to posts in North and Central America and Western 
Europe. With a similar purpose in view for several years, appropriations 
have been made to take selected officers out of their work of the service and 
to let them carry on postgraduate studies for a year or more. 

After the candidate has passed the examination and has been accepted as a 
member of the career Foreign Service, he is given a preliminary or prepara- 
tory term of a few months as a vice-consul in a nearby post, and after that 
he comes to the Department to attend the Foreign Service Officers Training 
School where he becomes acquainted with the work of the Department. 
He is then ready to receive a definite assignment to a post where he is needed. 
As a result of the application of these methods of selection and training we 
have today a fine, democratic body of able Foreign Service officers—a 
Foreign Service that is, to say the least, the equal of any in the world. 

It is also cause for congratulation that 115 members of the clerical service 


*See House Doc. No. 288, 76th Cong., Ist Sess. Section 1 relating to the State Depart- 
ment, is as follows: 

Section 1. State Department.—Transfers and consolidations relating to the Department 
of State are hereby effected as follows: 

(a) Foreign Commerce Service and Foreign Agricultural Service.—The Foreign Commerce 
Service of the United States and its functions in the Bureau of Foreign and Domestic 
Commerce of the Department of Commerce and the Foreign Agricultural Service of the 
United States and its functions as established by the Act of June 5, 1930 (46 Stat. 497), in 
the Department of Agriculture are hereby transferred to the Department of State and shall 
be consolidated with and administered as a part of the Foreign Service of the United States 
under the direction and supervision of the Secretary of State. 

(b) Functions of the Secretary of Commerce and the Secretary of Agriculture transferred to 
the Secretary of State; exceptions.—The functions of the Secretary of Commerce with respect 
to the Foreign Commerce Service and the functions of the Secretary of Agriculture with 
respect to the Foreign Agricultural Service (other than functions with respect to such services 
pertaining to activities in the United States and to the compilation, publication, and dis- 
semination of information) are hereby transferred to, and shall be exercised by, the Secretary 
of State, except and provided that under regulations prescribed by the President— 

(1) The Secretary of State shall cause to be made such investigations relating to 
commercial and industrial conditions and activities in foreign countries and such other 
specific investigations relating to foreign commerce as the Secretary of Commerce 
shall determine to be in the public interest, and shall report to the Secretary of Com- 
merce the results of, and the information secured through, such investigations. He 
shall also cause to be made such investigations relating to world competition and demand 
for agricultural products, to production, marketing, and disposition of such products 
in foreign countries, and to farm management and other phases of agricultural industry 
in foreign countries, and shall conduct abroad such activities (including the demonstra- 
tion of standards for cotton, wheat, and other American agricultural products), as the 

Secretary of Agriculture shall determine to be in the public interest, and shall report 
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receive salaries ranging from $3,000 to $4,000. These are all citizens. How- 
ever, in class three of the junior clerks, that is all those whose salaries are 
under $2,500, there are certain inequalities and injustices because of the 
limiting provisions in regard to the salaries of non-citizen clerks. Formerly 
their salaries were limited to $1,000, but at present a few of them receive as 
much as $1,800. This amount is perhaps inadequate in view of the faithful, 
often invaluable, service which is rendered by certain clerks, nationals of the 
receiving state. Yet in the light of local salaries, to say nothing of the 
prestige of the service, and also in view of the fact that there have been re- 
cent increases, we are justified in considering that there has been considerable 
improvement in a situation which certainly does not make for efficiency and 
is not to our national credit. 

The clerical service presents other difficulties. Faithful foreign clerks 
sometimes wish to become citizens, but that is not encouraged by the De- 
partment. The fact that the foreign clerk serves this country does not over- 
balance the fact that his lifelong residence and social connections are in the 


to the Secretary of Agriculture the results of, and the information secured through, 
such investigations and activities. 

(2) The Secretary of Commerce may from time to time when he deems it in the public 
interest designate any officer in his Department to render temporary service under the 
provisions of, and subject to the conditions named in, Section 5 of the Act of March 3, 
1927 (44 Stat. 1396). 

(3) The Secretary of Agriculture may from time to time when he deems it in the pub- 
lic interest designate any officer in his Department to render temporary service under 
the provisions of, and subject to the conditions named in, Section 2 of the Act of June 
5, 1930 (46 Stat. 498). 

(4) The Secretary of Commerce and the Secretary of Agriculture may each designate 
an officer in his Department, acceptable to the Secretary of State, to serve in the 
Department of State as liaison officer in connection with the administration of the 
foreign service of the United States. 

(5) One officer in the Department of Commerce designated by the Secretary of 
Commerce and acceptable to the Secretary of State and one officer in the Department of 
Agriculture designated by the Secretary of Agriculture and acceptable to the Secretary 
of State shall be added to the membership of the Board of Foreign Service Personnel 
for the Foreign Service. 

(c) Status of Foretgn Service Officers—Foreign Commerce Service officers and Foreign 
Agricultural Service officers who by reason of transfer to the Foreign Service of the United 
States and by appointment according to law acquire status of Foreign Service officers therein 
shall not be included in the total number of officers in such service for the purpose of de- 
termining the percentage limitation established by Section 10 of the Act of February 23, 
1931 (46 Stat. 1207), as amended. 

(d) China Trade Act Registrar.—Such officer of the Foreign Service as the Secretary of 
State shall make available for that purpose may be authorized by the Secretary of Commerce 
to perform the duties of China Trade Act Registrar provided for in the Act of September 19, 
1922 (42 Stat. 849), under the direction of the Secretary of Commerce. 

(e) Foreign Service Buildings Commission.—The Foreign Service Buildings Commission 
and its functions are hereby transferred to the Department of State. The Commission shall 
exercise advisory functions, but all other functions (including administrative functions) shall 
be exercised under the direction and supervision of the Secretary of State by such division, 
bureau, or office in the Department of State as the Secretary shall determine. 
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foreign country. This very fact accounts in great measure for his usefulness 
to the mission. To give him American citizenship would not overcome these 
alien ties and conditions. In the case of the American clerical service there 
is still another difficulty, namely, that the more ambitious among the clerks 
desire to become Foreign Service officers and often find it hard to under- 
stand why they are unable to pass the examinations notwithstanding their 
long practical experience. The fact that, despite their competency in their 
own field, they may not have the qualities required to represent their coun- 
try in the higher sphere is hard for the aspirant to accept, and he may at- 
tribute his failure to be accepted to a jealous esprit de corps and this disap- 
pointment may dishearten him and seriously affect his interest in his work. 
Those clerks who do pass the examination and are accepted as Foreign 
Service officers will be much older than their colleagues of the same class and 
will rarely have the same high qualifications. Consequently, they will as a 
rule rarely deserve and receive as rapid promotion. This will prove to be 
another disappointment and will not be conducive to the best results for the 
service. Yet it would not be desirable completely to close the avenue of 
advancement by transfer. At present there seems to be no solution of this 
dilemma. 

The appointment of diplomatic representatives to the governments in 
exile in London is an appropriate affirmation of the policy of this country to 
refuse to recognize the results of aggression. It is in fact diplomatically an 
act of counter-intervention in conformity with the Stimson doctrine previ- 
ously proclaimed by this country. 

It is high time that our home service be placed on a career basis and that 
the defects and injustices of the foreign clerical service be remedied. For- 
tunately, one of the ablest men in the Department of State has been made 
Assistant Secretary of State, charged with the supervision of all matters of 
personnel of the Department as well as of the Foreign Service. In addition, 
Assistant Secretary of State G. Howland Shaw has been given the supervi- 
sion of all finance and budgetary matters so that he will be in a position to 
speak with authority and to make practical and far-reaching constructive 
recommendations to those who have the power to carry them out. Mr. 
Shaw is a relatively young man of 48 years with eighteen years experience 
in the Foreign Service, in several of which he has had charge of important 
diplomatic posts. For the past three years he has served as Chief of the 
Division of Foreign Service Personnel, and some time before that he served 
in the Department as Chief of the Division of Near Eastern Affairs. Mr. 
Shaw also served with the American Peace Commission at Versailles and later 
at the Lausanne Conference of 1923. His appointment was given laudatory 
editorial notice in the New York Times and other leading newspapers. 
Mr. Shaw has already proved his usefulness to our service and is now in a 
position to make still more important contributions by securing the adoption 
of long-overdue reforms in our home and foreign clerical services. 

Evuery C. STOWELL 
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THIRTY-FIFTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The Carlton Hotel, Washington, D. C., April 24-26, 1941 
TuHurspDAyY, Aprit 24, 1941 
8:15 o’clock p.m. 
Presiding: Hon. CorpE.t Hutt, President of the Society. 
Presidential address. 
Continental principles of international intercourse. Hon. Ricarpo J. 


ALFARO. 
Informal reception. 


Fripay, APRIL 25, 1941 


10 o’clock a.m. 


Presiding: JEssE S. Reeves, Vice President. 
International rights of individuals. FreprricK S. Dunn, Yale University. 
Individuals before international tribunals. Epwarp L. Hamsro, North- 
western University. 
International law and commercial relations. Quincy Wricut, University 
of Chicago. 
Discussion led by: 
Atwyn V. FREEMAN, Detroit, Michigan. 
EpGArR TURLINGTON, Washington, D. C. 
B. Washington, D. C. 


2:30 o’clock p.m. 
Presiding: C. Dennis, Vice President. 
The moral bases of international law. Hrrspert Wricut, Catholic Univer- 
sity of America. 
The essential conditions of international justice. Hans Krisen, Harvard 
University. 
Discussion led by: 
JoHN H. HeErz, Princeton University. 
Euuery C. STOWELL, American University. 
Joun B. Wuirtton, Princeton University. 


8:15 o’clock p.m. 


Presiding: SENATOR ELBERT D. Tuomas, Vice President. 
International constitutional law. Amos J. PEAsLEer, New York. 
International reorganization. EGON RANSHOFEN-WERTHEIMER, American 
University. 
Discussion led by: 
S. CuLBERTSON, Washington, D. C. 
SARAH WAMBAUGH, Cambridge, Mass. 
EpwaRD MEapD Ear Institute for Advanced Study, Princeton. 
346 


CURRENT NOTES 347 


SATURDAY, APRIL 26, 1941 


10 o’clock a.m. 
Conclusion of discussions and business meeting. 


12 o’clock noon 
Meeting of Executive Council. 


7:30 o’clock p.m. 
Annual Banquet. 
Toastmaster: FrepERIC R. Couprert, Honorary Vice President. 
Other speakers to be announced later. 


SEVENTH CONFERENCE OF TEACHERS OF INTERNATIONAL LAW AND RELATED SUBJECTS 


The Brookings Institution, Washington, D. C., April 23-25, 1941 


WEDNESDAY, APRIL 23, 1941 


10 o’clock a.m. 

Opening of the Conference. Professor CHarLEs G. Fenwick, Bryn Mawr 
College, Director. 

Roll call. 

Appointment of Committee on Nominations. 

Welcome. Professor Puinip C. Jessup, Columbia University, Director, 
Division of International Law, Carnegie Endowment. 

Report of Committee on Publications. Professor F.S. Dunn, Yale Univer- 
sity, Chairman. 

Report of Committee on Vocational Opportunities in the Fields of Inter- 
national Law and Relations. Professor G. BERNARD NoBLE, Reed 
College, Chairman. 

Report of Committee on Curricula of Small Colleges. Professor MONTELL 
E. Oapon, Department of Agriculture, Chairman. 


2:30 o’clock p.m. 
Proposals for Research in American Foreign Relations. Professor Epwarp 
Meap Ear.e, Institute for Advanced Study, Princeton, New Jersey. 
Research Organization and Procedure within the Department of State. E. 
WILDER Spauupine, Chief, Division of Research and Publication, De- 
partment of State. 

Interdepartmental Seminars and Study Groups. Professor Norman J. 
PADELFORD, Fletcher School of Law and Diplomacy. 


8:15 o’clock p.m. 
Democracy and Foreign Policy. Professor Max Lerner, Williams College. 
Democracy and the Development of International Organization. Professor 
Eacueton, New York University. 
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TuHurspay, APRIL 24, 1941 
10:00 o’clock a.m. 
Totalitarian Doctrines of World Organization: 
National Socialist Doctrines. Professor Hans MorGENTHAU, Univer- 
sity of Kansas City. 
Communist Doctrines. Professor MALBONE W. GRAHAM, University of 
California at Los Angeles. 
Japanese Doctrines. Professor Harotp M. Vinackeg, University of 
Cincinnati. 


2:30 o’clock p.m. 
Inter-American Organization: 
Political Aspects. Professor CHarLEs G. Fenwick, Bryn Mawr College. 
Economic Aspects. Professor BENJAMIN H. WiLiIAMs, University of 
Pittsburgh. 
Business meeting and adjournment. 


Fripay, Aprit 25, 1941 


12:30 o’clock p.m. 
Luncheon tendered by Carnegie Endowment for International Peace. 
Speaker: Dr. Henry F. Gravy, President, American President Lines, ‘‘The 
Problem of Post-War International Economic Organization.” 
ADDRESS OF ROBERT H. JACKSON, ATTORNEY GENERAL OF THE UNITED STATES, INTER- 
AMERICAN BAR ASSOCIATION, HAVANA, CUBA, MARCH 27, 1941* 
Mr. President, Mr. Minister and Members of the Inter-American Bar Asso- 
ciation: 

The founding of this association, at a time when so much of the world 
either has lost or has forsaken government under law, bears witness to our 
faith in a civilization ordered by reason rather than by force. We are 
debtors to this captivating country and city, not only for a generous hos- 
pitality, but more importantly for an inspiring leadership. We lawyers 
from the United States value this opportunity to compare our own legal 
philosophy and institutions with those of other American commonwealths. 
You have no doubt been impressed with our modest habit of expounding our 
own law by a recital of some case we won. 

Every delegate comes to this council with pride in his own national institu- 
tion and tradition. No one comes to capitulate to any other. Each of our 
pioneering peoples of this hemisphere has looked to one or another of the 
old world civilizations to fertilize its intellectual life. Since communion with 
Europe has been interrupted we have turned to each other for cultural 
enrichment. We are rediscovering the Americas. Of course this has its 


*Read by the Hon. George S. Messersmith, American Ambassador. Due to weather 
conditions, the airplane trip of the Attorney General to Havana had to be abandoned.—Eb. 
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perils. I am told that in Washington the old and the young of both sexes 
are making a frrious study of the Spanish and Portuguese languages. We 
trust that you good neighbors will bear with your characteristic good humor 
the punishment that is in prospect for your native tongues. 

The easy and fraternal terms on which our profession meets, serve to em- 
phasize the discord of the world and above vexing national problems rise 
grave questions of law relating to our international well being. 

We are haunted by the greatest unfinished task of civilization which is to 
create a just and peaceful international order. If such a relationship be- 
tween states is to be realized, we know its foundations will be laid in law, 
because legal process is the only practical alternative to force. 

The state of international law and of progressive juridical thought on the 
problems of states not actually participating in hostilities is of more than 
academic interest in a world at war. The United States feels obliged to 
make far-reaching decisions of policy. I want the legal profession of this 
hemisphere to know that they are being made in the conviction that the 
structure of international law, however apparently shaken, is one of the most 
valuable assets of our civilization. There may be differences of opinion 
as to some of its particular rules, but we have made conscientious effort to 
square our national policy with enlightened concepts of the law of nations 
viewed in its entirety. 

It is the declared policy of the Government of the United States to extend 
to England all aid ‘“‘short of war.”’ At the same time it is the declared deter- 
mination of the government to avoid entry into the war as a belligerent. 

The question has been raised whether the two aspects of this dual policy 
are reconcilable with law, or whether such comprehensive aid, extended to 
one belligerent party to the express exclusion of the other, is incompatible 
with the obligations which international law imposes upon a state, not a 
belligerent in the war. 

President Roosevelt in his message to the Congress of January 6, 1941, 
said that ‘‘Such aid is not an act of war.”’ 

Secretary Hull and Secretary Stimson have voiced similar conclusions 
and the Committees of both Houses of Congress are committed to the same 
view. 

But weighty names and even heavier texts are found to contend that our 
only legal alternatives are to enter the war ourselves or to treat all belligerents 
with impartiality. It has been asserted that international law forbids the 
United States to exchange over-age destroyers for air and naval bases in this 
hemisphere, and forbids us to render acts of assistance to a belligerent with 
whose institutions and cause we feel some kinship, and who has been sub- 
jected to aggression. 

I do not deny that particular rules of neutrality crystallized in the nine- 
teenth century and were codified to a large extent in the various Hague Con- 
ventions which support this view. But the applicability of these rules has 
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been superseded. Events since the World War have rejected the fictions 
and assumptions upon which the older rule rested. To appreciate the proper 
scope of that doctrine of an impartial neutrality we must look to its founda- 
tions. Its cornerstone is the proposition that each sovereign state is quite 
outside of any law, subject to no control except its own will, and under no 
legal duty to any other nation. 

From this it is reasoned that, since there is no law binding it to keep the 
peace, all wars are legal and all wars must be regarded as just. 

This doctrine is stated by a standard authority: 


it would be idle for it (international law) to affect to impart the 
character of a penalty to war, when it is powerless to enforce its decision. 
. . . International law has consequently no alternative but to accept 
war, independently of the justice of its origin, as a relation which the 
parties to it may set up if they choose, and to busy itself only in regulat- 
ing the effects of the relation. Hence both parties to every war are 
regarded as being in an identical legal position, and consequently as 
being possessed of equal rights.! 


It is easy to see how an international law which holds all wars to be legal, 
and all warring nations as possessed of equal rights, arrives at the conclusion 
that neutrals must not discriminate between belligerents. 

To the mind untutored in such sophisticated thought it seems to be char- 
acterized by more of learning than of wisdom. It does not appear to be 
necessary to treat all wars as legal and just simply because we have no court 
to try the accused. That hypothesis seems to justify President Wilson’s 
statement that ‘‘International Law has perhaps sometimes been a little too 
much thought out in the closet.”” Certainly the work-a-day world will not 
accept an unrealistic and cynical assumption that aggression, by a state 
that had renounced war by treaty, rests on the same basis as defense against 
an unprovoked attack in violation of treaty. 

I think it was Henry Adams who complained that he was educated in 
one century and was living in another. All of us, even some of our inter- 
national lawyers, suffer the same dislocation of ideas. The difference is 
that Henry Adams recognized it. Some of our scholarship has not caught 
up with this century which, by its League of Nations Covenant with sanc- 
tions against aggressors, the Kellogg-Briand Treaty for renunciation of war 
as an instrument of policy, and the Argentine Anti-War Treaty, swept away 
the nineteenth century basis for contending that all wars are alike and all 
warriors entitled to like treatment. And this adoption in our time of a 
discriminating attitude towards warring states is really a return to earlier 
and more healthy precepts. 

The doctrine of international law in the seventeenth and eighteenth 
centuries was based on a distinction between just and unjust wars. From 
that distinction there was logically derived the legal duty of members of the 


1 Hall’s International Law, 5th ed., 1904, p. 61. 


CURRENT NOTES 351 


international society, bound by the ties of solidarity of Christian civilization, 
to discriminate against a state engaged in an unjust war—in a war under- 
taken without a cause recognized by international law. That duty was 
stressed by the scholastic writers in the formative period of the law of nations. 
It was voiced by Grotius, the father of modern international law. There 
was, in his view, no duty of impartial treatment when one of the belligerents 
had resorted to war in violation of international law. Writing in 1625, 
he said “‘it is the duty of neutrals to do nothing which may strengthen the 
side which has the worse cause, or which may impede the motions of him who 
is carrying on a just war.’’? 

It may be argued that the nineteenth century and the first two decades 
of the twentieth witnessed an interlude in international law inconsistent 
with what went before and also with what was to follow. But if I read 
history correctly, there has seldom, if ever, been a long period of time during 
the past three centuries when states, for their own self-defense or from other 
motives, have been completely impartial in relation to the belligerents. 
More often than not, at the end of wars, there have been recriminations of 
such activities, which have thereafter been largely overlooked. The testi- 
mony of historians as to the practice of states in the seventeenth, eighteenth 
and nineteenth centuries should not be overlooked by the international 
lawyer in so far as the real limits of the principles of neutrality are con- 
cerned.’ It is safe to assert that the absolute category of neutrality on the 
one hand, and belligerency on the other hand, will not square with the test 
of actual state practice, and that, as judged by that practice, there is a third 
category in which certain acts of partiality are legal even under the law of 
neutrality. 

Even during the vogue among publicists and text writers of the theory 
that all wars were just and all neutrality therefore undiscriminating, modern 
practice—especially American practice—shows instances of discriminat- 
ing, qualified neutrality. During the World War, after the United States 

23 De Jure Belli ac Pacis (Whewell ed., 1853), p. 293. 

3In the seventeenth and eighteenth centuries it was not uncommon to grant the right 
of passage to one belligerent only. In particular, such one-sided aid was freely extended 
in pursuance of pre-existing treaties promising help in case of war. It comprised not only 
the right of passage, but also deliveries of supplies and contingents of troops. This admis- 
sibility of qualified neutrality, in conformity with previous treaty obligations, was approved 
by writers of authority, including leading publicists like Vattel and Bynkershoek, who 
otherwise stressed the duties of impartial conduct. Wheaton, the leading American writer, 
asserted, as late as 1836, that a neutral may be bound, as the result of a treaty concluded 
before the war, to furnish one of the belligerents with money, ships, troops, and munitions 
of war. Kent, another authoritative publicist, expressed a similar view. Distinguished 
European writers, like Bluntschli, shared the same opinion. Even as late as the nineteenth 
century, governments occasionally acted on the view that qualified neutrality was admissible. 
In 1848, in the course of the war between Denmark and Germany, Great Britain, acting in 
execution of her treaty with Denmark, prohibited the export of munitions to Germany. 
During the South African War, Portugal complied with the obligations of her treaty with 
Great Britain and permitted the landing of British troops on Portuguese territory. 
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had declared war on Germany, a number of Central and South American 
republics formally announced a departure, in favor of the United States, 
from the obligations of impartiality. Some of them, like Guatemala, El 
Salvador and Costa Rica, offered their territorial waters and ports for the 
use of the naval forces of the United States. Others, like Brazil and Uru- 
guay, expressly modified their neutrality regulations in that direction. 
Uruguay issued a decree announcing that she would not treat as a belligerent 
any American nation engaged, in defense of its rights, in a war with states 
in other continents and Germany did not consider this decree as resulting 
in a state of war. 

Thus, American states tendered to the United States, when in the throes 
of war, moral and economic support based on a conviction of the justice of 
our cause and the identification of their ultimate well-being with our success 
—a generous manifestation of good will for which my countrymen and my 
government will never cease to be grateful and to reciprocate. In fact 
the Joint Resolution of Congress enacting our Neutrality Act of 1939 pro- 
vided: ‘‘This joint resolution (except Section 12) shall not apply to any 
American republic engaged in war against a non-American state or states.”’ 

The experience of the World War was too much for any doctrine that all 
war was to be accepted as just. 

This doctrine was revised by the Covenant of the League of Nations. 
That instrument substantially limited the right of war and imposed upon 
its members certain duties designed to enforce that limitation. 

The Covenant of the League of Nations did not abolish neutrality. It 
did not impose upon the members of the League the duty to go to war with 
the Covenant-breaking state. But it did lay upon them the obligation 
to adopt against the responsible state what was theretofore regarded as 
unneutral conduct contrary to international law. To that extent it revived 
non-participation combined with active discrimination against the aggressor 
and active assistance to the victim of aggression. The attitude of Great 
Britain during the Italo-Abyssinian war in 1935 and 1936 illustrated clearly 
the position created by the Covenant. Great Britain did not declare war on 
Italy. At the same time she insisted that Italy was not entitled as a matter 
of law to expect from Great Britain the fulfilment of any obligations either 
of the Hague Conventions or of the customary rules of neutrality. Great 
Britain thus applied the concepts of international law which logically re- 
sulted from substantial curtailment of the right of war. Great Britain and 
other members of the League of Nations adopted an identical attitude in the 
course of the hostilities between Finland and Soviet Russia. The British 
Government supplied Finland with arms and ammunition; it authorized the 
setting up in Great Britain of recruiting bureaus for the Finnish army; and it 
adopted other measures clearly prohibited by the Hague Conventions. 

There would be obvious inconsistency in the United States invoking the 
benefits of a Covenant to which it refused adherence, but I cite the Covenant 
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because it both evidences and dates the changed position of both war and 
neutrality in the world’s thought. And it was followed by another com- 
mitment to which we were a party. 

The Kellogg-Briand Pact of 1928, in which Germany, Italy, and Japan 
covenanted with us, as well as with other nations, to renounce war as an 
instrument of policy, made definite the outlawry of war and of necessity 
altered the dependent concept of neutral obligations. 

The Argentine Anti-War Treaty, signed at Rio de Janeiro in 1933, is one 
of the most important American contributions to the growth of the law in 
the last decade. It is in a real sense a precursor of the system of consulta- 
tion which was started at Buenos Aires in 1936. The implications of con- 
sultation are well recognized today. 

In 1918, in a letter to Colonel House who was then preparing a first draft 
of a plan of a League of Nations, Elihu Root expounded the fundamental 
bases for a new international order. He wrote, in part, as follows: 


The first requisite for any durable concert of peaceable nations to 
prevent war is a fundamental change in the principle to be applied to 
international breaches of the peace. 

The view now assumed and generally applied is that the use of force 
by one nation towards another is a matter in which only the two nations 
concerned are primarily interested, and if any other nation claims a 
right to be heard on the subject it must show some specific interest of 
its own in the controversy. . . . The requisite change is an abandon- 
ment of this view, and a universal formal and irrevocable acceptance 
and declaration of the view that an international breach of the peace is 
a matter which concerns every member of the Community of Nations— 
a matter in which every nation has a direct interest, and to which every 
nation has a right to object.‘ 


The principle stated by Mr. Root has been accepted by practically all 
states in the Treaty for the Renunciation of War, in the Argentine Anti- 
War Treaty, and in the replies to Secretary Hull’s famous statement of 
July 16, 1937. That principle lies at the very foundation of our present 
policy. 

Present aggressive wars are civil wars against the international commu- 
nity. Accordingly, as responsible members of that community, we can 
treat victims of aggression in the same way we treat legitimate governments 
when there is civil strife and a state of insurgency—that is to say, we are 
permitted to give to defending governments all the aid we choose. 

In the light of the flagrancy of current aggressions, which are apparent on 
their face, and which all right thinking people recognize for what they are, 
the United States and other states are entitled to assert a right of discrim- 
inatory action by reason of the fact that, since 1928 so far as it is concerned, 
the place of war and with it the place of neutrality in the international 


* Root’s letter to House appears in The Intimate Papers of Colonel House, arranged by 
Charles Seymour, Vol. IV, p. 43. See also Jessup, Elihu Root, Vol. II, p. 376. 
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legal system have no longer been the same as they were prior to that date. 

That right to resort to war as an instrument of national policy was re- 
nounced by Germany, Italy and Japan in common with practically all the 
nations of the world, in a solemn treaty which the United States helped to 
call into being, to which it has become a party, which it has been its pro- 
claimed intention to make the cornerstone of its foreign policy, and whose 
provisions it has invoked on repeated occasions as expressing a fully binding 
international obligation. The present hostilities are the result of and have 
been accompanied by repeated violations of that treaty by Germany, Italy 
and Japan. It may be noted in this connection that Italy was the first 
state to adhere to the Argentine Anti-War Treaty, after the original signa- 
tories. 

The Treaty for the Renunciation of War and the Argentine Anti-War 
Treaty deprived their signatories of the right of war as an instrument of 
national policy or aggression and rendered unlawful wars undertaken in 
violation of their provisions. In consequence, these treaties destroyed the 
historical and juridical foundations of the doctrine of neutrality conceived 
as an attitude of absolute impartiality in relation to aggressive wars. It 
did not impose upon the signatories the duty of discriminating against an 
aggressor, but it conferred upon them the right to act in that manner. This 
right they are indisputably entitled to exercise as guardians both of their 
own interests and of the wider international community. It follows that 
the state which has gone to war in violation of its obligations acquires no 
right to equality of treatment from other states, unless treaty obligations 
require different handling of affairs. It derives no rights from its illegality. 

It is not to be overlooked in this connection that two groups of highly 
reputable international lawyers have agreed in general with this position. 
I refer to the International Law Association (especially to the Budapest 
Articles of Interpretation) and to the Research in International Law con- 
ducted under the auspices of the faculty of Harvard Law School, which, 
after considering this matter, came to substantially the same view, with the 
qualification that they might be more exacting with reference to the deter- 
mination of the aggressor by a method to which the alleged law-breaking 
states had theretofore agreed.’ Of course neither of these bodies spoke 
in relation, specifically, to conditions existing today. 


’ Almost contemporaneously with going into force of the Kellogg-Briand Pact, and at a 
time when it was not self-serving, United States Secretary of State Stimson, in 1932, an- 
nounced his view of the change which that treaty wrought in our legal philosophy: ‘‘ War 
between nations was renounced by the signatories of the Briand-Kellogg Treaty. This 
means that it has become illegal throughout practically the entire world. It is no longer to 
be the source and subject of rights. It is no longer to be the principle around which the 
duties, the conduct, and the rights of nations revolve. Itisan illegal thing. Hereafter when 
two nations engage in armed conflict either one or both of them must be wrongdoers — viola- 
tors of this general treaty law. We no longer draw a circle about them and treat them 
with the punctilios of the duelist’s code. Instead we denounce them as law-breakers. 
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Most international lawyers will agree that where there is a specific legal 
obligation not to resort to armed force, where there has been a resort thereto, 
and where it has been appropriately determined that one party is the ag- 
gressor by a method which the aggressor has agreed to accept, the tradi- 
tional rules of neutrality need not be applied. The difficulty with this 
proposition lies in the lack of means for determination of the fact of ag- 
gression. 

There are compelling reasons why we must not await a judicial or other 
formal determination of aggression today. In the evolution of law we ad- 
vance more rapidly with our concepts of substantive rights than with our 
machinery for their determination. Rough justice is done by communities 
long before they are able to set up formal governments. And where there 
is a legal obligation not to resort to armed force it can be effectuated as legal 
obligations have always been effectuated on the frontiers of civilization be- 


“By that very act we have made obsolete many legal precedents and have given the legal 
profession the task of reéxamining many of its codes and treatises.” ‘‘The Pact of Paris: 
Three Years of Development,’ address by the Honorable Henry L. Stimson, Secretary of 
State, before the Council on Foreign Relations, Aug. 8, 1932, U. S. Government Printing 
Office, Washington, 1932; Foreign Affairs, Supp., Oct. 1932. 

These codes and treatises have been and are being reéxamined as Secretary Stimson sug- 
gested they must be, and the legal consequences of the Kellogg-Briand Pact in the matter 
of neutrality were formulated in the so-called Budapest Articles of Interpretation adopted 
in 1934 by the International Law Association. They read as follows: 

“‘WueErEas the Pact is a multilateral law-making treaty whereby each of the High Con- 
tracting Parties makes binding agreements with each other and all of the other High Con- 
tracting Parties, and 

“WueEreas by their participation in the Pact sixty-three States have abolished the con- 
ception of war as a legitimate means of exercising pressure on another State in the pursuit 
of national policy and have also renounced any recourse to armed force for the solution of 
international disputes or conflicts: 

“(1) A signatory State cannot, by denunciation or non-observance of the Pact, release 
itself from its obligations thereunder. 

(2) A signatory State which threatens to resort to armed force for the solution of an 
international dispute or conflict is guilty of a violation of the Pact. 

“(3) A signatory State which aids a violating State thereby itself violates the Pact. 

“(4) In the event of a violation of the Pact by a resort to armed force or war by one signa- 
tory State against another, the other States may, without thereby committing a breach of 
the Pact or of any rule of International Law, do all or any of the following things: 

(a) Refuse to admit the exercise by the State violating the Pact of belligerent rights, 
such as visit and search, blockade, etc.; 

(b) Decline to observe towards the State violating the Pact the duties prescribed by 
International Law, apart from the Pact, for a neutral in relation to a belligerent; 

(c) Supply the State attacked with financial or material assistance, including munitions 
of war; 

(d) Assist with armed forces the State attacked. 

“(5) The signatory States are not entiticd to recognize as acquired de jure any territorial 
or other advantages acquired de facto by =»eans of a violation of the Pact. 

“(6) A violating State is liable to pay compensation for all damage caused by a violation 
of the Pact to any signatory State or to its nationals. 
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fore courts and machinery of enforcement became established. In flagrant 
cases of aggression where the facts speak so unambiguously that world 
opinion takes what may be the equivalent of judicial notice, we may not 
stymie international law and allow these great treaties to become dead 
letters. Intelligent public opinion of the world which is not afraid to be 
vocal and the action of the American states has made a determination that 
the Axis Powers are the aggressors in the wars today which is an appropriate 
basis in the present state of international organization for our policy. 

By resorting to war in violation of the provisions of the Kellogg-Briand 
Pact, or the Argentine Anti-War Treaty, the Governments of Germany, 
Italy and Japan, violated a right and affected the interests of the United 
States. It was not a mere formal or theoretical right that was thus affected. 
The very basis of these treaties was the assumption that, in this age of in- 
terdependence, all its signatories had a direct interest in the maintenance of 


“(7) The Pact does not affect such humanitarian obligations as are contained in general 
treaties, such as The Hague Conventions of 1899 and 1907, the Geneva Conventions of 1864, 
1906 and 1929, and the International Convention relating to the Treatment of Prisoners of 
War, 1929.” (Report of the 38th Conference of the International Law Association, Buda- 
pest (1934), pp. 66-68; also, this JouRNAL, Supp., Vol. 33 (1939), pp. 825-826, n. 1.) 

These Budapest Articles did not secure unanimous approval on the part of interna- 
tional lawyers, but they gained support from the majority of them. Even those jurists who 
felt unable to subscribe fully to the Budapest Articles of Interpretation were emphatic 
that the Kellogg-Briand Pact effected a decisive change in the position of the law of neutral- 
ity. Thus, the late Ake Hammarskjéld, a Judge of the Permanent Court of International 
Justice from 1936 until his death in 1937, in discussing, in the course of the Budapest 
Conference, the implications of the Kellogg-Briand Pact in relation to neutrality, said: 
“You will have noticed that, except when the texts compelled me to use the word ‘neutral- 
ity,’ I have been careful to use another word: the status of non-belligerency. . . . I have 
chosen the other expression merely because I wanted to underline that the status of non- 
belligerency under the Kellogg Pact is not necessarily identical with the status of neutrality 
in pre-war international law.”’ (Report, 38th Conf., loc. cit., p. 31.) 

The Budapest Articles of Interpretation were not disapproved by the United States. On 
the contrary, Secretary of State Stimson, speaking before the American Society of Interna- 
tional Law on April 26, 1935, said: ‘‘Our own government as a signatory of the Kellogg Pact 
is a party to a treaty which may give us rights and impose on us obligations in respect to the 
same contest which is being waged by these other nations. The nation which they consider 
an aggressor and whose actions they are seeking to limit and terminate, may be by virtue of 
those same actions a violator of obligations to us under the Kellogg Pact. Manifestly this 
in itself involves to some extent a modification in the assertion of the traditional rights of 
neutrality. ... 

*‘Even in the face of this situation some of our American lawyers have insisted that there 
could be no change in the duty of neutrality imposed by international law. I shall not argue 
this. To such gentlemen I only commend a study of the recent proceedings last summer of 
the International Law Association at Budapest. The able group of lawyers from many 
countries there assembled considered this question and decided that in such a situation the 
rules of neutrality would no longer apply among the signatories of the Kellogg Pact, and that 
we, for example, in such a case as I have just supposed, would be under no legal obligation 
to follow them.” (Proceedings of the American Society of International Law, 1935, pp. 
121, 127.) 
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peace and that war had ceased to be a matter of exclusive interest for the 
belligerents directly affected. If that is so—and it is so—then international 
law provides an ample and practically unlimited basis for discriminatory 
action against states responsible for the violation of the treaty or treaties. 

The Treaty for the Renunciation of War and the Argentine Anti-War 
Treaty, by altering fundamentally the place of war in international law, have 
effected a parallel change in the law and status of neutrality and we claim 
the wider rights which that change imparts. But independently of that 
view, there is another sound basis for our action today. 

The legitimate application of the doctrine of self-defense and the implica- 
tions of anti-war treaties go hand in hand. It is in these fields where perhaps 
the most important developments of international law will take place in the 
immediate future, and these are the developments which the international 
community has sorely needed—developments in international sanctions. 

We all know that since 1928 the principle of self-defense has been used as 
an excuse for internationally illegal action, but we also know that there is 
a legitimate principle of self-defense in international law, which is one of its 
most fundamental principles. The standard of action under this principle, 
as under other principles of law, is that it is to be applied in relation to what 
the reasonable man (or state) would do under the same or similar threatening 
circumstances. There can be no doubt that the political, territorial, eco- 
nomic, and cultural integrity of the Western Hemisphere is menaced by 
totalitarian activities now going on outside this hemisphere. In this situa- 
tion the principle of self-defense may most properly be invoked, and we in the 
Americas are invoking it in relation to the facts as we know them and as we, 
in our best judgment, can foresee them in the future. We are today putting 
content into the principle of self-defense by giving it concrete application 
which will create important precedents. By this action we are again show- 
ing the fundamental soundness of this principle of international law, and are 
developing its implications at the very moment when we are being charged, 
in certain quarters, with ignoring or violating the less fundamental rules of 
neutrality which are, both in fact and in law, irrelevant to the existing 
situations. 

The present implementation of the principle of self-defense did not start 
with the Lend-Lease Bill in the United States. It began at the Panama 
Consultation in 1939 and was developed in relation to the law of neutrality 
by the Inter-American Neutrality Committee at Rio de Janeiro, as endorsed 
by the Consultation of Foreign Ministers here at Havana in 1940. That 
historic meeting accepted the recommendations of the Neutrality Committee 
and adopted the Act of Havana for the provisional administration of Eu- 
ropean possessions and colonies in the Americas. It went further and 
proclaimed the right and the duty of any signatory to take defense measures 
if the safety of the continent were threatened. 

These events have ushered into international law a basis upon which the 
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United States may legally give aid to the Allies in the present situation. 
No longer can it be argued that the civilized world must behave with rigid 
impartiality toward both an aggressor in violation of the treaty and the 
victims of unprovoked attack. We need not now be indifferent as between 
the worse and the better cause, nor deal with the just and the unjust alike. 

To me, such an interpretation of international law is not only proper 
but necessary if it is not to be a boon to the lawless and the aggressive. A 
system of international law which can impose no penalty on a law-breaker 
and also forbids other states to aid the victim would be self-defeating and 
would not help even a little to realize mankind’s hope for enduring peace. 

The principle that war as an instrument of national policy is outlawed 
must be the starting point in any plan of international reconstruction. And 
one of the promising directions for legal development is to supply whatever 
we may of sanction to make renunciation of war a living principle of our 
society. 

The only sanction that seems available in our time is the freedom of the 
right-thinking ‘states of the world, particularly the states of the Western 
Hemisphere, to give a material implementation to their moral and nation- 
ally official judgments as to the justice of a war. The American states have 
done this officially with respect to the invasion of Belgium, Holland and 
Luxembourg.* A public opinion which can express itself only in sermons is 
not likely to restrain the aggressive propensities of any powerful state. If, 
however, that opinion may command measures short of war that are likely 
to prevent the success of aggression, it is certain to have some deference even 
from the ruthless. Short-of-war measures which enlightened opinion may 
invoke include all forms of moral censure and diplomatic disapproval, dis- 
criminatory embargoes or boycotts, as well as financial credits and furnish- 
ing of supplies and material, weapons and ships. These speak a language 
understandable to those deaf to the precepts alike of Christian civilization 
and of legal obligation and scholarship. 

After an experience that ranged from complete impartiality, through 
“armed neutrality” and then to war itself, President Wilson in 1919, ad- 
dressing a group of international lawyers, said: 

If we can now give to international law the kind of vitality which it 
can have only if it is a real expression of our moral judgment, we shall 
have completed in some sense the work which this war was intended to 
emphasize. 

The quarter century that followed has in my judgment given to interna- 
tional law that vitality—the League Covenant began the modification of the 

6 On the initiation of Uruguay, the American states released a joint declaration protesting 
against the military attacks directed against these states. They declared, in part, that: 
“The American Republics in accord with the principles of international law and in applica- 
tion of the resolutions adopted in their inter-American conferences, consider unjustifiable 


the ruthless violation by Germany of the neutrality and sovereignty of Belgium, Holland 
and Luxembourg.” (Department of State Bulletin, May 25, 1940, p. 568.) 
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old concept that all wars were just and legal. The Pact of Paris and the 
Argentine Anti-War Treaty completed the outlawry of war. The signatory 
may now in its policy express its discriminating judgment and its moral 
convictions. 

It is upon these considerations that I have advised my government in the 
hope that its course may strengthen the sanction against aggression and 
contribute to the realization of our aspiration for an international order 
under law. 


THE INTERNATIONAL LABOR ORGANIZATION IN 1940 


A substantial breakdown in the international labor code laboriously 
constructed by the International Labor Organization was one of the resound- 
ing shocks which the resurgence of international war had threatened in 
1931.! Today the threat has become a reality. Of the 25th session of the 
International Labor Conference, the last to be held before the European war, 
it was written: “It might be said that as significant as the achievements of 
the conference were its defeats, for the cause of its defeats may well, in time, 
defeat every major effort of the Organization to improve labor and living 
standards.’”’? The year 1940 unhappily saw this foreboding realized. 
Following the collapse of Europe before the overrunning hordes of Nazi 
Germany and the disappearance of every vestige of official I. L. O. influ- 
ence in Europe, the International Labor Office established headquarters 
in Montreal. 

The removal to Montreal was begun in July, the main contingent of the 
Labor Office staff leaving Geneva on August 7. This contingent contained 
some fifteen members of the staff and a dozen members of their families.* 
The removal was finally completed in September.‘ Of a staff of some 300 
persons, a bare handful—between 50 and 60—were transferred across the 
Atlantic to the new headquarters.6 Among these was the veteran E. J. 
Phelan, the lone survivor in the Office of that little group which had proved 
so instrumental in the drafting of the constitution of the International 
Labor Organization at the Paris Peace Conference. Most of the remainder 
of the Geneva staff were given the alternative of resignation or dismissal.® 
As in the case of retirements from the League of Nations Secretariat, resigna- 
tions from the Labor Office carried adequate allowances, and the plight of 
these 250-odd persons is therefore not immediately serious. What is 


1See Reports of the Director of the International Labor Office for 1931-1939. 

* Smith Simpson, ‘‘The Twenty-fifth Session of the International Labor Conference,”’ this 
Journat, Vol. 33 (1939), pp. 716-725, at p. 722. 

* Information supplied by the Montreal Office of the International Labor Office. See also 
New York Times, July 4, 1940, 2:7; Aug. 8, 1940, 13:3. 

‘Information supplied by the Montreal Office of the International Labor Office. 

’Ibid. See also ‘Transfer of International Labor Office Personnel to Montreal,’’ Monthly 
Labor Review, Vol. 51, No. 3 (1940), p. 585. 

* Information supplied by the Montreal Office of the International Labor Office. 
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serious, rather, is the plight of the Labor Office itself. It finds itself deprived 
of a large, experienced, skilled staff of technically trained people, thousands 
of miles away from its files and its rich library of industrial and social in- 
formation, and on a continent which itself is in danger of giving more thought 
to defense measures than to labor legislation. In his report to the 24th 
session of the Labor Conference, the Director of the Labor Office had written, 
with an eye to what was occurring in Asia and Europe: 


Individual freedom and economic expansion are more and more cramped 
and distorted by the overriding necessity of national preparedness. 
In such circumstances, vast sums which might otherwise have been 
profitably devoted to fighting sickness, to prolonging life, to sweetening 
old age, to adding a cubit to the knowledge and culture of mankind, 
are diverted to the destruction of what man has so painfully acquired 
or created by the sweat of his brow and to the exaltation of death by the 
perfection of every method available for extinguishing human life with 
all the thoroughness and horror that science can devise. What was last 
year a darkening shadow now threatens to blot out the light from the 
whole earth.’ 


This darkening shadow had already stolen over the Atlantic and Pacific to 
the American continents as the remnants of the Labor Office were them- 
selves retreating to Montreal. 

The move to the American continent was a natural enough move, but it 
was preceded by persistent rumors that the Office was contemplating situat- 
ing itself in Lisbon. The completeness of the French collapse, however, 
made any headquarters in any corner of Europe too precarious to consider; 
and there seemed to be no choice except to seek refuge on a continent not 
yet disrupted by war. 

The removal to Montreal was only the latest straw in many straws which 
in recent years have indicated a shift in the Organization’s centre of gravity. 
The main support of the Organization in its early years had been European, 
but more and more in later years extra-European countries have taken an 
interest in the Organization sufficiently to become sources of initiative, 
pressure and active leadership. As the relative proportion of the value of 
international trade increased for extra-European countries so has their 
interest in the competitive problems which that trade creates. The en- 
largement of the Governing Body in 1934 was designed to give fairer pro- 
portional representation between Europe and the rest of the world. The 
United States became a member in 1934 and thereafter regional conferences 
of American States have been held twice, the only regional conferences 
which the Labor Organization has sponsored anywhere. The first of these 
American conferences was held in Santiago in 1936 and the second in Havana 
in 1939. Both were fruitful and gave a distinct fillup to the activity of the 


7 Report of the Director (International Labor Office, Geneva, 1938), p. 22. 
8 See, for instance, New York Times, July 4, 1940, 2:7. 
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Labor Office for four years. The interest of American countries in the 
continued extension of I. L. O. activity on the American continents has been 
lively and impressive at the last few sessions of the International Labor 
Conference.!® As the Director noted in his 1938 report: 
The growing participation of extra-European countries in the work of 
the Conference, of the Governing Body and of technical committees, 
their insistent demands that greater attention should be paid to their 
problems, their frequent requests for the despatch of Office missions 
of contact, enquiry or advice, the rapid social progress which many of 
them have accomplished in the last twenty years, the spirit of bold and 
liberal experimentation which animates many of them—all these things 
indicate the changing equilibrium." 
It seems safe to say that some station would have been created on one of the 
American continents even if Lisbon or some other corner of Europe could 
have provided a haven for the main part of the Office staff. As a matter 
of fact, since the Havana Conference in November, 1939, the Washington 
Branch Office has served as the headquarters of three or four members of 
the Geneva Central Office, who were designated to assist in the servicing of 
American countries. 

In the period of 1940 preceding the removal of the Office, research con- 
tinued into the effects of the European war upon conditions of work, upon 
labor standards and upon social legislation. Publications continued. Ses- 
sions of the Governing Body were held in February and April; and plans were 
carried forward for the 26th session of the International Labor Conference 
to meet on June 1. Ratifications of International Labor Conventions con- 
tinued, albeit at a reduced rate."2 When the Committee of Experts held 
their annual meeting at Geneva in April, 1940, to examine the annual re- 
ports of governments on measures undertaken to give effect to ratifications, 
they had before them nearly 600 reports." 

The difficulties which the Office encountered in its functioning from Gen- 
eva, however, were considerable. Communication with the world outside 
of Europe was slow and limited. Travel was expensive and hazardous. 
Prices in Switzerland were going up, increasing the budgetary problems of 
the Organization. 

The invasion of France suddenly increased most of these difficulties. The 
Office found itself completely cut off, and a series of hurried decisions were 


‘Report of the Director, 1938, loc. cit., p. 62. See also Report of the Director to the 
Second Conference of American States Members of the International Labor Organization, 
Havana, November, 1939. 

10 See Smith Simpson, “Twenty-fourth Session of the International Labor Conference,”’ 
this Journaz, Vol. 32 (1938), pp. 801-809 at p. 807; ‘‘Twenty-fifth Session of the Interna- 
tional Labor Conference,”’ ibid., Vol. 33 (1939), pp. 716-725, at p. 725. 

1 Report of the Director, loc. cit., p. 71. 

2 During the entire year of 1940 there were eight ratifications of International Labor 
Conventions. Information supplied by the Washington Office of the International Labor 
Office. 13 Thid. 
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made. The approaching session of the International Labor Conference was 
hastily postponed; the session of the Governing Body scheduled for the same 
time was likewise postponed; and meetings of technical committees were 
cancelled. Upon the collapse of France it was decided by the Emergency 
Committee of the Governing Body to remove the Labor Office to the North 
American continent. 

In the period of transition from Geneva to Montreal the activity of the 
Office was mainly concerned with removal proceedings. The special report 
prepared for the International Labor Conference," the Year Book, and two 
special studies were put through the press.!5 Effort was made to maintain 
the continuity of the International Labor Review. Those members of the Of- 
fice staff who had previously been attached to the Washington Branch Office 
for the better servicing of Latin American Governments continued this work 
uninterrupted. But little else of the normal work of the Office continued. 

With the establishment of headquarters in Montreal, the activity of the 
Office was not considerable. With personnel reduced to a mere fragment, 
separated from its library and its records in Geneva and confronted by the 
problem of settling down in new surroundings, there were few regular services 
which the Montreal office could perform. Research was crippled. Most 
periodicals remained in a state of temporary suspension. Services to gov- 
ernments were limited. Little could be done by the few who were left in 
Geneva. What the I. L. O. did do was only a shadow of its normal activities. 

However, the closer contact with American countries which the removal 
to Montreal made possible enabled the Labor Office to proceed energetically 
with its organization of an “Inter-American Committee to Forward Social 
Security.” Organization of this committee was finally announced on 
December 28, 1940.!° The purpose of this committee is to promote tech- 
nical codperation and the exchange of information among the social security 
boards and institutions in the American countries. The decision to establish 
this committee was taken at Lima in December, 1940, in the course of a 
meeting sponsored by the Peruvian Minister of Health, Labor and Social 
Welfare, Professor Constantino Carvallo, and the Director of the Interna- 
tional Labor Office, the Honorable John G. Winant. The meeting was 
attended by the chairmen of the social security boards and the specially 
accredited diplomatic representatives of the following countries: the United 
States, Argentina, Brazil, Bolivia, Chile, Colombia, Ecuador, Mexico, Peru 
and Venezuela. 

The committee subsequently asked the International Labor Office to 
secure the collaboration of the social security institutions of other countries 


4 Methods of Collaboration between Public Authorities, Workers’ Organizations and 
Employers’ Organizations (International Labor Office, Geneva, 1940). 

4% Methods of Family Living Studies, Series N, No. 23, and The Compensation of War 
Victims, Series E, No. 6. 

16 Press Release of the International Labor Office, Montreal, dated Dec. 28, 1940. 
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which are members of the International Labor Organization but which were 
not represented at Lima. The committee has further requested the In- 
ternational Labor Office to undertake the preparation of a handbook of 
social security standards—actuarial, statistical, administrative—and the 
presentation of an analysis of the various approaches to social security 
which have been and are being developed in the different countries.17_ The 
International Labor Office for the past twenty years from Geneva has been 
studying social security in all countries and has been advising on social 
security problems in the Americas during these years. Its present centre 
of activity in Montreal facilitates this service. 

While the establishment of American headquarters was certainly neces- 
sary, and long had been forecast, it is nonetheless regrettable that the Labor 
Office should have found it necessary to locate in Montreal rather than in 
some place more central to ali the American countries. Just why Montreal 
was chosen rather than Havana or Mexico City or some other city easily 
accessible to Latin American countries has not been declared. Of course, 
it is no simple matter to locate the staff of an institution as international as 
the I. L. O. The publication of the Office periodicals requires unusual 
printing facilities in the English and French languages. Accommodations 
for the staff were necessary and these were offered by McGill University.'® 
One can only conclude that no other place was available which met the un- 
usual requirements of the Office. 

The seat of the International Labor Organization, of course, continues to 
be at Geneva, as this continues to be the seat of the League of Nations. 
Article 392 of the Treaty of Versailles provides that: ‘“‘The International 
Labor Office shall be established at the seat of the League of Nations as part 
of the organization of the League.”’ 

SmiTH SIMPSON 

Wharton School of Finance and Commerce 

University of Pennsylvania 


NORTH AMERICAN REGIONAL RADIO-ENGINEERING MEETING, WASHINGTON, 1941 


In a previous note entitled ‘‘ Inter-American Radio Conferences, Habana, 
1937,”* two notable results of the First Inter-American Radiocommunications 
Conference were emphasized; first, the establishment of a comprehensive 
and definite engineering basis for the elimination of irritating misunder- 
standings and provision for future radio codperation in the American con- 
tinent and, second, the creation of an atmosphere of understanding and 
mutual good will which augured well for future radio relations in the Americas. 

Part III, paragraph 1, of one of the documents signed at Habana on 

1’ Press Release of the International Labor Office, Montreal, dated Dec. 28, 1940. 


18 See the statement of the Canadian Minister of Labor, Norman A. McLartey, “Transfer 
of International Labor Office Personnel to Montreal,” loc. cit. 


* This JourNAL, Vol. 32 (1938), p. 569. 
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December 13, 1937, the North American Regional Broadcasting Agreement, 
required the exchange of lists and other data concerning broadcast stations 
in the participating countries with a view to making effective that agree- 
ment. Section ‘d” of that paragraph realistically recognized the proba- 
bility of conflicts in those lists which were to be independently prepared 
and provided that ‘‘The Governments agree that prior to the effective date 
of this Agreement they will, so far as possible, resolve all conflicts that may 
arise between them as a result of the foregoing initial listings . . .” 

While no formal conference was required by the North American Regional 
Broadcasting Agreement for the resolution of the anticipated conflicts, it 
was realized upon the exchange of the lists that the most expeditious method 
for the accomplishment of that objective would be through a joint discussion 
of the problems involved. 

Accordingly, the Department of State issued invitations to the other 
signatory governments, Canada, Cuba, the Dominican Republic, Haiti and 
Mexico, to be represented at an informal technical meeting for this purpose 
and the North American Regional Radio-Engineering Meeting convened 
in Washington at the Department of State on January 14, 1941, to be 
welcomed by Assistant Secretary of State Breckinridge Long. Thereupon 
the chairmanship was assumed by Mr. Thomas Burke, Chief of the Division 
of International Communications of the Department. After the organiza- 
tion of the meeting, there was constituted a technical subcommittee com- 
posed of all the representatives under the chairmanship of Commander 
T. A. M. Craven, a commissioner of the Federal Communications Commis- 
sion, who had served as chairman of the United States delegations to the 
1937 Habana conferences. In view of the engineering facilities required, 
the technical subcommittee held its sessions in the Federal Communications 
Commission. 

As a result of the deliberations of the technical subcommittee, there was 
signed in the Department of State at a closing meeting on January 30, 1941, 
a set of recommendations providing that each government should make 
effective prior to March 29, 1941, the licenses, permits or authorizations 
necessary for placing in effect the listings of broadcast stations set forth in 
six annexed appendices. The recommendations also envisaged the adoption 
of measures for the installation prior to March 29, 1941, of crystals and other 
necessary apparatus, the placing in effect of the actual operation of broad- 
cast stations in conformity with the listings at 0800 Greenwich Mean Time 
(3 a.m. Eastern Standard Time), March 29, 1941, immediate and adequate 
arrangements for the erection and operation of necessary antenna systems 
and other special construction, the control of station assignments prior to 
March 29, 1941, for complete conformance with the recommendations and 
their appendices, negotiation for the reduction of interference to conform 
with the technical principles of the North American Regional Broadcasting 
Agreement and the prompt communication through the Inter-American 
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Radio Office (OIR) at Habana of complete descriptions of the directional 
antennas required in the lists of broadcast stations composing the appendices. 

It was provided that the original of these recommendations and their 
appendices should be deposited in the Ministry of State of the Republic of 
Cuba at Habana with the original of the North American Regional Broad- 
casting Agreement to which they are supplementary and that certified 
copies of the recommendations should be furnished the signatory govern- 
ments. It was also provided that the governments should communicate to 
each other through the agency of the Inter-American Radio Office their 
acceptance of these recommendations and in the absence of any notification 
to that Office prior to March 1, 1941, by any government, it was agreed that 
the lists of broadcast stations set forth in the appendices together with all 
other recommendations contained in this instrument were approved and 
accepted by such government. 

The North American Regional Radio-Engineering Meeting, in its study 
of the scientific allocations of frequencies in the standard broadcast band 
(550-1600 kilocycles) for the North American region, considered the fre- 
quencies and other characteristics of 1234 broadcast stations and solved 
problems many of them of a complex nature arising from approximately 
200 conflicts. Consequently, the North American Regional Broadcasting 
Agreement, Habana, 1937, became effective on March 29, 1941. Of par- 
ticular interest in connection with the solution of these problems is the 
elimination through the codperation of the Mexican Government and its 
delegates in Washington of the long-standing problem of the so-called 
“border stations”’ which had for many years caused serious interference with 
broadcast services in the United States and Canada and had been the 
source of greatly criticized programs. 

It is a testimony first to the whole-hearted codperation of the participat- 
ing delegations and second to the informal and businesslike basis on which 
the conference was planned and conducted that these satisfactory results 
have accrued and that it was possible on March 29, 1941, to place in effect 
the new frequencies and station characteristics which are designed to clarify 
and stabilize standard broadcasting in the North American region. 

H. B. OrreRMAN 


THE FRANKING PRIVILEGE FOR POSTAL COMMUNICATIONS WITH PRISONERS OF WAR 


A striking bit of international legislation seems to have escaped the notice 
which it deserves. Apparently few persons are aware of the fact that an 
exemption from all postal charges exists for the benefit not only of prisoners 
of war but also for those who may wish to correspond with them or to send 
them money or parcels. This benevolent provision is the result of a process 
of international legislation extending over a period of nearly sixty years. 
Today, no less than 24 international agreements as well as the legislation of 
various states bear witness to such perseverance. 
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The origin of this exemption may be traced to the Franco-Prussian War of 
1870-1871 when quantities of mail addressed to French prisoners of war in 
Germany were withheld from delivery for postal charges. As the addressees 
were without means for effecting payment, it became necessary to resort to 
charitable contributions in France and elsewhere in order to release the mail 
for delivery to the prisoners.!. In this work, charitable societies in Belgium 
were particularly active.” 

That experience led the Société belge de Secours pour les Prisonniers, at the 
close of the war, to interest itself actively in the matter and to seek the official 
support of the Belgian Government. Three years later (1874), at the Con- 
ference of Brussels which met to devise a code of land warfare, the Belgian 
Government proposed: ‘‘ Letters sent or received by prisoners, as well as 
money orders and valuables [articles d’argent] addressed to them, shall be 
exempt from postal charges.” Although the proposal failed of adoption, 
the conference recommended that it be brought to the attention of the gov- 
ernments there represented.‘ 

In 1889, another opportunity was presented for urging, this time un- 
officially, international recognition of such an exemption. In that year, a 
Congress for Welfare Work in Time of War was held at Paris at the invita- 
tion of the French Government,’ at which members of charitable organiza- 
tions of various states participated. M. Romberg of the Société interna- 
tionale de Secours pour les Prisonniers de Guerre of Brussels (an outgrowth of 


the Société belge de Secours pour les Prisonniers *), as rapporteur on the ques- 
tion of postal exemptions for prisoners of war, submitted to the congress a 
proposal to that end. This time, recognition of the principle was obtained 
in the form of a voeu.’ 

It was not, however, until 1899 at the International Peace Conference 
at The Hague that Belgium was able to obtain, in an international agree- 


1 Romberg, Des Belligérants et des Prisonniers de Guerre, pp. 30-31; Brenet, La France et 
l Allemagne devant le Droit International pendant les Opérations militaires de la Guerre de 
1870-1871, p. 231. 

? On various national and international associations for assistance to prisoners of war, see 
Romberg, Des Prisonniers de Guerre, Rapport présenté au Congres international d’ Hygiéne et 
de Sauvetage de Bruzelles, p. 19 et seq.; also Guers, Récits et Souvenirs de 1870-1871, Les Sol- 
dats Francais dans les Prisons d’ Allemagne, Chap. 10, p. 322 et seq. 

3 Actes de la Conférence de Bruxelles (1874), Brussels, Schepens et Cie., 1899, pp. 100, 351. 
For a similar but abortive proposal by an association formed at Paris, see Exposition Uni- 
verselle Internationale de 1889, Congres International des Oeuvres d’ Assistance en Temps de 
Guerre, 1889, pp. 47-48. 

* Actes de la Conférence de Bruzelles, p. 109. 

5 M. Romberg claimed the credit for having made the initial suggestion to the French Gov- 
ernment for the convening of a congress on the subject of treatment of prisoners of war. 
See Romberg, Des Belligérants et des Prisonniers de Guerre, pp. 65-66. 

6 See Guers, op. cit., pp. 339-340. 

7 Exposition Universelle Internationale de 1889, Congres International des Oeuvres d’As- 
sistance en Temps de Guerre, pp. 59, 93-94. 
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ment, adoption of the principle of which it had so long been the proponent. 
Article 16 of the Regulations of the Convention in regard to the Laws and 
Customs of War on Land follows closely a Belgian proposal. That article 
provides: 


Information bureaux shall have the privilege of free postage. Letters, 
money orders, and valuables, [articles d’argent] as well as postal parcels 
destined for prisoners of war or dispatched by them, shall be free of all 
postal charges both in the countries of origin and destination, as well as 
in those through which they pass. 

Gifts and relief in kind for prisoners of war shall be admitted free of 
all duties of entry and others, as well as of payments for carriage by 
government railways. 


This article remained unchanged in the Regulations of 1907. 

After this initial success, extention of the principle to various agreements 
of the Universal Postal Union was obtained at the congress of the Union 
at Rome in 1906. Thus, the exemption is provided for not only in the prin- 
cipal convention of Rome (Article 11, paragraph 4), but also in the accom- 
panying agreements concerning insured letters and parcels (Article 6, 
paragraph 2), money order service (Article 3, paragraph 1), and exchange of 
parcels post (Article 10).° Article 11, paragraph 4 of the principal conven- 
tion, which, it will be noted, marks an extension of the exemption to belliger- 
ent forces interned in neutral countries, provides: 


It shall be likewise [admission to the franking privilege] in regard to 
correspondence concerning prisoners of war, sent or received, either 
directly or through the intermediary of the information bureaux which 
may eventually be established for the benefit of such persons in belliger- 
ent countries or in neutral countries having received belligerents on their 
territory. 

Correspondence destined for prisoners of war or dispatched by them 
is likewise exempt from all postal charges both in the countries of origin 
and destination, as well as in those through which they pass. 

Belligerents received and interned in a neutral country are assimilated 
to prisoners of war in the strict sense of the term, as regards the appli- 
cation of the above provisions. 


Article 10 of the Parcel Post Agreement provides: 


Postal parcels with the exception of collect-on-delivery parcels, des- 
tined for prisoners of war, or dispatched by them, are exempt from all 
charges provided for by the present convention, not only in the countries 
of origin and destination but also in the countries through which they 
pass. These postal parcels dispatched free of postage shall not give 


® Conférence Internationale de La Paix, La Haye, [Actes], 18 mai—29 juillet 1899, Ministere 
des Affaires Etrangeres, [Netherlands] Imprimerie Nationale, 1899, Pt. III, pp. 91-93; final 
text, Pt. I, p. 244. 

* Union Postale Universelle, Documents du Congres Postal de Rome, 1906, Berne, Imprimerie 
Lierow et Cie., 1906, Vol. II, pp. 136-137, 691, 790, 826, 864. 
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rise to the reimbursements provided for in Articles 3, 5, 6, 7 and 9 of 
the present convention. 


The later conventions and agreements negotiated at the congresses of the 
Union held at Madrid, in 1920,!° Stockholm, in 1924, London, in 1929,” 
Cairo, in 1934," and Buenos Aires, in 1939, all contain similar provisions. 
No such exemption appears to have been provided for air mail. 

The exemption provided for in the convention and agreements of the Uni- 
versal Postal Union has been specifically construed by the International 
Bureau of the Union to apply to mail originating in neutral states addressed 
to’ prisoners of war, as well as to mail passing in transit through a neutral 
state or addressed to persons there by the prisoners themselves.'® 

Finally, the Convention for the Treatment of Prisoners of War, signed at 
Geneva on July 27, 1929, provides in Article 38: 


Letters and remittances of money or valuables, as well as postal 
parcels addressed to prisoners of war, or dispatched by them, either 
directly or through the intermediary of the information bureaux men- 
tioned in Article 77, shall be exempt from all postal charges in the coun- 
tries of origin and destination and in the countries through which they 
pass. 

Gifts and relief in kind intended for prisoners of war shall also be 
exempt from all import or other duties, as well as any charges for car- 
riage on railways operated by the state. 

Prisoners may, in cases of recognized urgency, be authorized to send 
telegrams on payment of the usual charges. 


1015 Martens, Nouveau Recueil Général (3d sér.), pp. 732, 749, 766, 779. 

140 League of Nations Treaty Series, pp. 56, 263, 322-333, 449. 

2 4 Hudson, International Legislation, pp. 2893, 3017, 3049, 3125-3126. 

18174 League of Nations Treaty Series, p. 206; 175 id., pp. 16, 90, 278. 

14 Universal Postal Union Convention of Buenos Aires, May 23, 1939. Art. 49, Sec. 2 
reads as follows: 

“Except when they bear C.O.D. charges, mail articles addressed to prisoners of war or 
mailed by them are likewise exempt from all postal charges, not only in the countries of 
origin and destination but also in the intermediary countries. 

“The same is true of correspondence concerning prisoners of war, sent or received either 
directly or as intermediary by the information offices which may be established on behalf 
of such persons in belligerent countries or in neutral countries which have received belliger- 
ents on their territory. 

“Belligerents received and interned in a neutral country are assimilated to prisoners of 
war properly so called, in so far as the application of the above provisions is concerned.” 
Government Printing Office, Washington, 1940, p. 35. 

46 A Belgian proposal at the Rome Congress to extend the franking privilege to cash-on- 
delivery packets sent by prisoners of war was successfully opposed by the French delegation 
as not falling within the term articles d’argent of the Hague Regulations, Documents du 
Congres Postal de Rome, 1906, Vol. II, p. 138, see also pp. 399, 507. It is to be noted that 
the general exemption as set forth in the principal convention concluded at Stockholm and 
in subsequent conventions does not extend to trade charges. 40 League of Nations Treaty 
Series, p. 56. See also Convention of Buenos Aires, loc. cit., p. 35. 

% Bureau International de L’Union Postale Universelle, Rapport de Gestion, Année 1916, 
pp. 8-9. 
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Article 80 provides: ‘Information bureaux shall have the benefit of free 
transportation in postal matters as well as all the exemptions provided for 
in Article 

The existence of such international legislation has, in turn, led to modifica- 
tion of the legislation of various states, particularly military !* and postal ?° 
regulations, to include such an exemption. 

Upon reading the provisions of the international agreements providing for 
the exemption and the travaux préparatoires leading to their adoption, one is 
troubled to assign a reason for the enactment of so broad an exemption.?° 
The sole argument advanced in support of the privilege was that submitted 
by Belgium to the International Peace Conference at The Hague in 1899, 
namely, the desirability of precluding a repetition of the experiences of the 
Franco-Prussian War.”! This argument would appear not only to bear the 
implication that the exemption finds its justification in the penury of pris- 
oners of war, but also to suggest that those who might wish to enter into cor- 
respondence with them suffer from the same disability. If both implications 
can be accepted, then the broad scope of the exemption would seem to be 
satisfactorily explained. If, on the other hand, the argument bears only the 
implication that prisoners alone would be lacking in funds to purchase post- 


17 Actes de la Conférence Diplomatique de Geneve de 1929, Geneva, 1930, pp. 697, 709. 

18 United States: War Department, Basic Field Manual, Vol. VII, Military Law, Part 
Two, Rules of Land Warfare, Government Printing Office, 1934, par. 112, p. 26. 

Great Britain: Manual of Military Law, 1929, Amendments (No. 12), His Majesty’s 
Stationery Office, 1940, par. 88, p. 22. 

Japan: Ministry of War, Regulation on the Treatment of Prisoners of War, Feb. 14, 1904, 
Art. 26, translation by Akiyama in the Revue de Droit International et de Législation Com- 
parée, 2d sér., 1906, Vol. VIII, p. 582; Ministry of Marine, Regulation for the Treatment of 
Prisoners of War, Feb. 17, 1904, Art. 13, ibid., p. 715. 

Russia: Official Gazette of July 9, 1904, Regulation concerning the application of Art. 16 
of the Hague Regulations; text in Ariga, La Guerre Russo-Japonaise au point de vue continen- 
tal et le Droit International, Paris, 1908, p. 125. 

See Italy, Royal Decree, July 8, 1938, approving text (appended) of Law of War and 
Neutrality, Leggi e Decreti, 1938, No. 1415, Art. 101, pp. 4323-4324. 

19 United States: Official Postal Guide, Pt. II, July, 1940, Secs. 32 and 71-b. An order of 
the Second Assistant Postmaster General under date of Oct. 1, 1940, requires the filing of an 
affidavit of transfer of title to the addressee in the cases falling within the requirements of 
the Neutrality Act of 1939. 

Japan: Ministry of Communications, Regulation concerning postal service for prisoners 
of war, March 3, 1904, Art. 4, Revue de Droit International et de Législation Comparée, 1907, 
Vol. IX, p. 212; Regulation concerning money orders for prisoners of war, March 3, 1904, 
Art. 3, ibid., p. 212. 

See, Netherlands: Law of Aug. 27, 1914, Staatsblad, 1914, No. 427, and Union Postale, 
1916, Vol. 41, pp. 105-106, exemption extended to interned members of foreign armies. 

20 A proposal by the Mexican Postal Administration, that the exemption be restricted to 
prisoners of war and their immediate families, was given no consideration by the congress 
of the Universal Postal Union held at Madrid in 1920. Documents du Congres Postal de 
Madrid, 1920, Berne, 1921, Vol. 11, pp. 56-57. 

*~ Documents of the Hague Conference of 1899, loc. cit., Pt. 3, p. 93. 
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age for mail dispatched by them, then, it is difficult to see why that situation 
might not be relieved by the simple provision that mail addressed to prison- 
ers of war, not bearing the required postage in full, would not be accepted for 
transmission ?? and that postal charges on mail sent by prisoners of war 
should be paid by the addressees. A precedent for the placing of such a 
charge on the addressees may be found in the series of postal conventions 
negotiated by Spain during the years 1849-1851, providing that letters and 
samples addressed to persons in either of the contracting states should be 
uniformly dispatched unstamped and the postal charges collected from the 
addressee.” Perhaps a narrower exemption of this order, restricted to 
prisoners of war exclusively, was considered at none of the conferences 
or congresses under discussion because of a suspicion that its operation 
would be discriminatory. All postal administrations concerned with the 
transmission of mail addressed to or sent by prisoners of war would be re- 
imbursed for their services, with the exception of the postal administration 
of the state where the prisoner of war is located. To this objection, it might 
be replied that the burdens would be reciprocal for the states engaged in hos- 
tilities and possessing prisoners of war. Moreover, such states could not well 
complain when a like burden is imposed by agreements of the Universal 
Postal Union upon the postal administrations of neutral states where bel- 
ligerent forces are interned. In this last situation, the consideration of 
reciprocity of burden should be neither applicable nor pertinent. Further- 
more, a restriction of the exemption to mail sent by prisoners of war would 
offer the indubitable advantage of enabling states of transit to reimburse 
themselves for their services, by virtue of the transit provisions of postal 
conventions.” 

2 Art. 35 of the Universal Postal Union Convention of Buenos Aires of May 23, 1939, 
provides: ‘‘ As a general rule, all the articles designated in Article 33 (letters, single and reply- 
paid post cards, commercial papers, prints, raised print for the blind, samples of merchandise, 
small packets, and Phonopost articles] must be fully prepaid by the sender. Articles other 
than letters and single post cards which are unprepaid or insufficiently prepaid, or reply post 
cards both halves of which are not fully prepaid at the time of mailing, are not dispatched.” 
Government Printing Office, Washington, 1940, p. 28. 

Certain bipartite postal agreements likewise require full prepayment of postage as a con- 
dition precedent to the transmission of mail beyond the jurisdiction of the state concerned: 
United States—Germany, Feb. 6/March 16, 1939, Art. 4, 198 League of Nations Treaty 
Series, p. 239; United Kingdom—Poland, Sept. 15/Oct. 5, 1938, Art. 3, 194 League of Nations 
Treaty Series, p. 322; United Kingdom-—Countries of the Levant under French Mandate, 
Oct. 26, 1938, Art. 5, 194 League of Nations Treaty Series, p. 372. 

*3 Postal conventions with France, April 1, 1849, Art. 1, Olivart, Colleccién de los Tratados, 
Convenios y Documentos Internacionales, Madrid, 1893, Vol. II, p. 2; Belgium, July 17, 1849, 
Art. 1, tbid., p. 25; Portugal, June 22, 1850, Art. 1, ibid., p. 41; Switzerland, Nov. 2, 1850, 
Art. 1, ibid., p. 62; Sardinia, Sept. 29, 1851, Art. 1, ibid., p. 131. 

See Art. 36 of the Convention of Buenos Aires, loc. cit., pp. 28-29. 

* Convention of Washington, 1897, Art. 4, 89 British and Foreign State Papers, p. 66; 
Convention of Rome, 1906, Art. 4, loc. cit., Vol. II, pp. 684-685; Convention of Buenos Aires, 
1939, Art. 75, loc. cit., pp. 50-52. No transit charges are collected for money orders, see 
Art. 76, Buenos Aires, tbid., p. 52. 
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The Hague Convention of 1899 was inapplicable to the belligerents in the 
Boer War, Great Britain only being a party thereto. It was applied during 
the Russo-Japanese War.” No information has been discovered in regard 
to its application during the Italo-Turkish War. On August 17, 1914, the 
German Government requested the Swiss Government to act as intermediary 
for the transmission of mails of French prisoners interned in Germany.” 
Similar arrangements were entered into by Switzerland with France and 
Austria-Hungary. Sweden acted as intermediary for mail for or from pris- 
oners of war in Germany, Russia and Japan.?’ 

Only fragmentary records of international postal services for the years 
1914-1918 are available in the statistics published by the International Bu- 
reau at Berne, but they give some indications as to the extent of the opera- 
tion of the legislative provisions for the exemption of prisoners’ mail from 
postal charges. The records of Hungary, which are comparatively com- 
plete, indicate that, during the five years preceding 1914, the annual average 
of unstamped mail entering and leaving Hungary was 3,798,513 letters and 
other pieces of mail, whereas for the year 1917 the total reached was 68,- 
792,488.28 A possibly more accurate indication of the extent to which the 
postal exemption was applied during the years 1914-1918 may, perhaps, be 
found in the statistics relating to the quantities of unstamped mail passing 
in transit through Sweden and Switzerland. For the five years preceding 
1914, the annual averages of unstamped mail in transit were 4,115 pieces of 
mail for Sweden and 43,801 for Switzerland, rising to 123,435,572 pieces in 
1917 for Sweden 2° and to 168,852,057 in 1918 for Switzerland.*® Today, 
considerable quantities of unstamped mail, both letters and parcels, ad- 
dressed to prisoners of war are being accepted by post offices in the United 
States for transmission to countries involved in the present war.*! 

The record of the application of the international legislation under consid- 
eration indicates that the burdens and expenses involved have been and are 
extensive, particularly for transit countries having no immediate national 
interest to be served. That record must speak with persuasive eloquence in 
refutation of the proposition that the prescriptions of international law are 
respected so long, and so long only, as they respond to the imperatives of 
immediate national interest. 

JoHn H. SPENCER 


5 See Japanese and Russian regulations, notes 18 and 19; also, Akiyama, “‘ Réglements et 
Instructions du Gouvernement Japonais sur le Traitement des Sujets russes pendant la Guerre 
Russo-Japonaise,” Revue de Droit International et de Législation Comparée, 1907, 2d sér., 
Vol. IX, pp. 213-214. 

* Union Postale, 1915, Vol. 40, p. 186. 

7 Ibid., 1916, Vol. 41, p. 125. 

*® Union Postale Universelle, Bureau International, Statistique Générale du Service Postal, 
1919, pp. 13, 17. 

Ibid., 1917, p. 20. 

Tbid., 1918, p. 20. 

* Information obtained on direct inquiry of postal services. 
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For THE Periop NoveMBER 15, 1940—Feprvuary 15, 1941 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary papers; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing Treaty 
Information Bulletin and Press Releases); Europe, L’Europe Nouvelle; Ex. Agr. Ser., U. 8. 
Executive Agreement Series; G. B. T. S., Great Britain Treaty Series; J. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N. O. J/., 
League of Nations Official Journal; L. N. 7’. S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; R. A. J., Revue aéronautique internationale; U. S. T. S., 
U.S. Treaty Series. 


October, 1940 

11 Brazic—Unirep Srates. Exchange of notes agreeing to reciprocal customs priv- 
ileges for diplomatic and consular personnel. D. S. B., Nov. 30, 1940, p. 482. 
Text: Ex. Agr. Ser., No. 185. 


24 INTER-AMERICAN EMERGENCY COMMITTEE FOR PROVISIONAL ADMINISTRATION OF 
EUROPEAN COLONIES AND PossEssIONS IN AMERICA. Names of 14 members who 
have been appointed to date: P. A. U., Dec. 1940, pp. 834-835. 


November, 1940 
8/December 2/12 Honpuras—Unirep Srates. Exchange of notes providing for ex- 
change of official publications in force Dec. 12, 1940. D.8S.B., Jan. 11, 1941, p. 82. 


12 JAPAN—NETHERLANDS East INpres. Agreement initialed at Batavia by representa- 
tives of oil companies. D. S. B., Nov. 16, 1940, p. 432. 


14 Untrep Srates—VENEZUELA. Exchanged ratifications of reciprocal trade agree- 
ment, signed at Caracas, Nov. 6, 1939, effective Dec. 14, 1940. Text with related 
notes: Ez. Agr. Ser., No. 180. 


20 Axis Powmrs—Huneaary. Hungary joined Axis Powers and Japan by signing a 
protocol at Vienna. B. J. N., Nov. 30, 1940, p. 1586; N. Y. Times, Nov. 21, 1940, 
p.1. Text: p. 6; London Times, Nov. 21, 1940, p. 4. 


23 Axis Powrers—Rumania. Rumania signed protocol of adherence to Axis-Powers- 
Japan pact of Sept. 27, 1940. B. J. N., Nov. 30, 1940, p. 1587; London Times, 
Nov. 25, 1940, p. 4; N. Y. Times, Nov. 24, 1940, p. 1. Text: p. 2. 


24/February 6, 1941 Axis Powers—Stovaxkia. Slovakia signed protocol of adherence 
to 3-power pact at Berlin on Nov. 24. B. I. N., Nov. 30, 1940, p. 1587. Ratified 
on Feb. 6 by Slovakia. N. Y. Times, Feb. 7, 1941, p. 2. 


25-December 2 INTER-AMERICAN CONFERENCE. Met at Washington with 
delegates from 21 American Republics. Adjourned after adopting 12 resolutions. 
Text of Final Act: P. A. U. Congress and Conference Series, No. 33. Summary of 
proceedings: D. S. B., Dec. 7, 1940, pp. 516-517. 


26 BELGIAN Conco—Iraty. Governor General announced that Belgian Congo con- 
siders itself at war with Italy. N.Y. Times, Nov. 27, 1940, p. 4. 


372 


‘ 
a 


CHRONICLE OF INTERNATIONAL EVENTS 373 


26 CopIFICATION OF INTERNATIONAL Law. President of Nicaragua named members of 
National Committee, established in accordance with resolutions adopted by 7th 
and 8th Inter-American Conferences. N. Y. Times, Nov. 27, 1940, p. 4. 


27/December 29. INTERNATIONAL AMERICAN DEVELOPMENT COMMISSION. Two United 
States members named to Commission to establish branch agencies in South Amer- 
ica. Established June 3, 1940 as a working unit of the Inter-American Financial 
and Economic Advisory Committee. D. S. B., Nov. 30, 1940, p. 465. Five 
Brazilian members will constitute the first of the 21 national councils. D. S. B., 
Jan. 4, 1941, p. 14. 


28 INTER-AMERICAN COFFEE MARKETING AGREEMENT. Signed by United States, 
Brazil, Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador, El Salvador, 
Guatemala, Haiti, Honduras, Mexico, Nicaragua, Peru and Venezuela, providing 
for equitable allocation of the coffee market. P. A. U., Jan. 1941, p. 56; N. Y. 
Times, Nov. 29, 1940, p. 31; D. S. B., Nov. 30, 1940, p. 482. Text: pp. 483-488; 
Cong. Record (daily), Feb. 3, 1941, pp. 512-514. 


29 BuLGaRIA—GERMANY. Signed trade treaty eliminating certain cases of double 
taxation. N. Y. Times, Nov. 30, 1940, p. 2. 


29 INTER-AMERICAN INDIAN INsTITUTE. Convention between American Republics for 
establishment of the Institute, signed by United States. It is an outgrowth of the 
Inter-American Congress on Indian Life, held April, 1940. D.S. B., Dec. 7, 1940, 
p. 524, 


29/December 2 CANADA—UNITED SrateEs. Exchange of notes at Ottawa to give effect to 
Art. III of the air transport arrangement of Aug. 18, 1939. D. S. B., Dec. 14, 
1940, p. 552; N. Y. Times, Dec. 12, 1940, p. 12. Text: Ex. Agr. Ser., No. 186. 


30 Cuina—JAPAN. Signed a peace treaty, in which Japan formally recognized the 
Nanking régime of Wang-Ching-wei. N. Y. Times, Nov. 30, 1940, p. 4; London 
Times, Dec. 2, 1940, p.4. Summary: N. Y. Times, Dec. 1, 1940, p. 5. Text and 
annexed protocol: China Weekly Review (Shanghai) Dec. 7, 1940, pp. 8, 24; Inter- 
national Gleanings from Japan (Tokyo), Dec. 15, 1940, No. 12. 


30 Lorraine. Incorporation of Lorraine and Saarfalz, to make a new province of 
Westmark, decreed by Gauleiter Buerckel. N.Y. Times, Dec. 1, 1940, p. 1. 


December, 1940 
1 Erntopia. Palestine Government withdrew de jure recognition. N.Y. Times, Dec. 
2, 1940, p. 6. 


2 Great Brirain—Spain. Signed commercial agreement at Madrid making available 
to Spain purchases in the United Kingdom. N. Y. Times, Dec. 3, 1940, p. 9; 
London Times, Dec. 3, 1940, p. 4; B. I. N., Dec. 14, 1940, p. 1664. 


3/5 Greece—Unitep Srates. In a message to King George of Greece, President 
Roosevelt pledged aid to Greece. Text: N. Y. Times, Dec. 8, 1940, pp. 1, 52; D. 
S. B., Dec. 7, 1940, p. 503. 


d GeRMANY—Rvomania. Signed a 10-year trade and financial agreement. B. I. N., 
Dec. 14, 1940, p. 1650. 


4 Mancuukvo Recoenirion. Granted by Rumania with formal notes published at 
Hsingking. N. Y. Times, Dec. 4, 1940, p. 3. Previously recognized by Japan, 
Germany, Italy, Hungary, El Salvador, Poland, and Spain. London Times, Dec. 
3, 1937, p. 16. 


5 Pan AMERICAN Rep Cross. Fourth conference opened at Santiago de Chile. 
N. Y. Times, Dec. 6, 1940, p. 11. 


( 
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6 JAPAN—THAILAND. Signed pact of amity. Main provisions: N. Y. Times, Dec. 12, 
1940, p. 10. 


6 Stovakx1a—Soviet Russia. Signed trade treaty. B. I. N., Dec. 14, 1940, p. 1667. 


9 Great Brirain—UNITeEp States. Exchanged notes at London to provide for a 
strategic reserve of Australian wool in the United States. Text: D. S. B., Dec. 14, 
1940, pp. 555-556; this JourNAL, Supplement, p. 53. 


10-February 4, 1941 Exports Nationa Proclamations and Executive 
Order of Dec. 10, Jan. 10, 15 and Feb. 4 placed specified metals, well and refining 
machinery, calf and kip skins under the licensing system. Texts: D. S. B., Dec. 
14, 1940, pp. 529-531; Jan. 11, 18, Feb. 8, 1941, pp. 52-54, 91, 157-158. 


11 CzEcHOSLOVAK State Councit. Formally opened in London to complete the pro- 
visional State organization of Czechoslovakia abroad. London Times, Dec. 12, 
1940, p. 3. 


12 EcuapoR—UNITED States. Signed agreements providing for naval and military 
aviation missions, to coéperate with the Ecuadorean Ministry of National Defense. 
D. 8S. B., Dec. 14, 1940, p. 551; N. Y. Times, Dec. 13, 1940, p.9. Text of military 
aviation mission agreement: Ez. Agr. Ser., No. 189. 


12 Huneary—Yueostavia. Signed treaty of friendship at Belgrade. B. J. N., Dec. 
31, 1940, p. 1746. Text: N. Y. Times, Dec. 13, 1940, p. 5; London Times, Dec. 
13, 1940, p. 3. 

13/20 Canapa—UNITED Srates. Signed supplementary trade agreement relating to fox 
furs. N. Y. Times, Dec. 13, 1940, p. 29; D. S. B., Dec. 14, 1940, pp. 553-554. 
In force provisionally on Dec. 20, 1940. D.S. B., Dec. 21, 1940, pp. 575-576. 


14 ARGENTINA—Urvevay. Announced agreement upon joint defense of the River 
Plate. N.Y. Times, Dec. 15, 1940, p. 28. 


16/January 20-21, 1941 CaNnapIAN-AMERICAN JOINT DEFENSE Boarp. Held meetings in 
New York and Montreal. N. Y. Times, Dec. 17, 1940, p. 4; Jan. 21, 1941, p. 15. 


20 Axis Powrrs—Japan. Decided upon establishment of military and economic com- 
missions in accordance with terms of treaty of Sept. 27, 1940. N.Y. Times, Dec. 


21, 1940, p. 6. 

23 Iraty—S.tovakia. Announced barter agreement at Rome. N. Y. Times, Dec. 24, 
1940, p. 4. 

23 Iraty—SweEpEN. Announced barter agreement at Rome. N. Y. Times, Dec. 24, 
1940, p. 4. 


25-28 Pan AMERICAN ECONOMIC AND COMMERCIAL CONFERENCE. First conference met at 
Havana. Adopted resolution recommending establishment of special committees 
in each nation. N. Y. Times, Dec. 26 and 29, 1940, pp. 5, 17. 


27 ARGENTINA—UNITED Srates. Signed agreement at Washington whereby $50,000,- 
000 of the United States stabilization fund was set aside to stabilize exchange be- 
tween the dollar and the peso. N. Y. Times, Dec. 28, 1940, p. 6; D. S. B., Dec. 
28, 1940, p. 590. 


27 REFUGEES. United States replied to a French note of Nov. 25, rejecting French plea 
for mass emigration from unoccupied France. N. Y. Times, Jan. 9, 1941, p. 1. 
Text of United States note: D. S. B., Jan. 11, 1941, pp. 57-59. 


31 IraLy—TurkKEy. Trade agreement expired. London Times, Jan. 6, 1941, p. 3; 
N. Y. Times, Jan. 4, 1941, p. 4. 
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January, 1941 
1 FINLAND—GERMANY. Prolonged trade agreement to end of 1941. B. J. N., Jan. 
11, 1941, p. 35. 


2 AUSTRALIA—JAPAN. First minister to Australia named by Japan. N. Y. Times, 
Jan. 3, 1941, p. 4. 


2 Unitep Srates NaTIoNnauity. Departmental Orders Nos. 908, 909, 910, were issued 
by the Department of State relative to loss of American nationality. Texts: 
D. S. B., Jan. 4, 1941, pp. 9-11. 


3/7 GeERMANY—IRELAND. Government of Eire protested bombings of its territory. 
N. Y. Times, Jan. 4, 1941, p. 1. German Government stated Jan. 7 that should 
it be proved the bombs were German, compensation would be offered. N. Y. 
Times, Jan. 8, 1941, p. 4. 


3/12 Cuina—Soviert Russia. Signed Pt. 2 of a general trade agreement at Chungking on 
Jan. 3. Conclusion of Pt. 1 was announced Dec.11. N.Y. Times, Jan. 5, 1941, p. 
32. Pt. 3 signed Jan. 12. N.Y. Times, Jan. 13, 1941, p. 3. 


6 GERMAN-AMERICAN Mrxep Ciaims Commission. United States Supreme Court 
upheld validity of awards of $50,000,000 on claims arising out of Black Tom and 
Kingsland explosions in 1916-17. N. Y. Times, Jan. 7, 1941, p. 8; D. S. B., Jan. 
18, 1941, pp. 94-95. Text: This JourNAL, post, p. 394. 


9 BrazIu—VENEZUELA. Exchanged ratifications of treaty for pacific settlement of 
disputes, signed March 30, 1940. D. 8S. B., Jan. 25, 1941, p. 118. 


10 GEerRMANY—Sovier Russia. Signed agreement at Moscow providing for exchange 
of Russian foodstuffs and German industrial equipment. Signed four additional 
treaties concerning mutual border revisions, settlement of property claims and 
migrations connected with Russian absorption of the three Baltic states. N. Y. 

Times, Jan. 11, 1941, p.1. Texts: p. 8. 


14-30 NortH AMERICAN REGIONAL RapIO ENGINEERING CONFERENCE. Representatives 
of Canada, Cuba, Dominican Republic, Haiti, Mexico and the United States met 
in Washington to undertake allocation of frequencies in standard broadcasting 
band. Signed recommendations which will become effective March 29, 1941, 
upon being approved. D.S. B., Feb. 1, 1941, pp. 151-152. See this Journat, 
supra, p. 363. 


15 Boutvia—CuiLe. Exchanged notes at La Paz, for interchange of intellectuals and 
students. N. Y. Times, Jan. 16, 1941, p. 3. 


16 Bourvia—Cuite. Signed non-aggression pact at La Paz. D.S. B., Feb. 8, 1941, 
p. 


20 JAPAN—Soviet Russia. Fisheries agreement reported renewed to Dec. 31, 1941. 
C. S. Monitor, Jan. 21, 1941, p.5. Text: American Review on Soviet Union (N. Y.), 
Feb. 1941, p. 69. 


21 BeLcgrum—GreEatT Britain. Signed trade and financial agreements at London re- 
lating to the Belgian Congo. London Times, Jan. 22, 1941, p. 3; N. Y. Times, 
Jan. 22, 1941, p. 5. 


21 FreNcH CAMEROONS—GREAT Britain. Signature announced at London of a trade 
agreement between the British government and General de Gaulle’s Council of 
Defense. N.Y. Times, Jan. 22, 1941, p. 5. 


21. =Sovrer Russta—Unrirep Srates. United States Department of State made public 
a note to the Russian Ambassador announcing that the “moral embargo”’ against 
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shipment of airplanes, parts and equipment is no longer applicable to Soviet Russia. 
Text of note: D. S. B., Jan. 25, 1941, p. 107; N. Y. Times, Jan. 22, 1941, p. 8. 


23 Ecvapor—UNnITeEpD Srartes. Exchanged ratifications at Washington of supplemen- 
tary extradition treaty signed at Quito, Sept. 22, 1939. D.S. B., Jan. 25, 1941, p. 
118. Text of treaty: Cong. Record (daily), Nov. 26, 1940, pp. 21120-1. 


23-February 7 FrencH French Government at Vichy an- 
nounced Jan. 23 acceptance of Japanese offer of Jan. 21 to mediate the conflict. 
N. Y. Times, Jan. 23, 1941, p. 5. Signed armistice Jan. 31 at Saigon aboard a 
Japanese cruiser. N.Y. Times, Jan. 31, 1941, p.8. Summary: N. Y. Times, Feb. 
3, 1941, p. 5. Peace conference opened at Tokyo, on Feb. 7. N.Y. Times, Feb. 
8, 1941, pp. 1, 4. 

27-February 6 Puiate River REGIONAL CONFERENCE. Representatives of Argentina, 
Bolivia, Brazil, Paraguay and Uruguay met at Montevideo. N. Y. Times, Jan. 
28, 1941, p. 11. Signed 9 conventions, one recommendation and 16 resolutions. 
List of documents signed: N. Y. Times, Feb. 7, 1941, p. 4. 


30-February 3 Reruacers. Representatives of 32 nations, members of the Intergovern- 
mental Committee on Refugees, held meeting at Ciudad Trujillo, Dominican Re- 
public. N. Y. Times, Jan. 31, 1941, p. 9. 


31 FrencH Inpo-Cuina—Japan. Signed treaty regarding Japanese monopoly of rice, 
rubber and coal production, exploitation of natural resources, military garrisons, 
air bases, etc. N.Y. Times, Feb. 2, 1941, pp. 1, 4. 


31 Iraty—Untrep Sratss. Italian note denied responsibility for killing of American 
missionaries in the Sudan last August. Protest of the United States was made in 
November. N. Y. Times, Feb. 11, 1941, p. 3. 


February, 1941 
1 SHanaual, Curna. Agreement signed by Chairman of International Settlement 


Council and Mayor of Chinese area regarding policing of western area. WN. Y. 
Times, Feb. 2, 1941, p. 3. 
6 GuATEMALA—UNITED Srates. Exchanged ratifications at Guatemala City of 


supplementary extradition convention, signed Feb. 20, 1940. D. S. B., Feb. 8, 
1941, p. 170. Text of treaty: Cong. Record (daily), Nov. 26, 1940, pp. 21122-3. 


7 Cuite—Perv. Signed three agreements: (1) for joint defense of their coasts; (2) 
for pacific settlement of disputes; (3) for trade promotion. N. Y. Times, Feb. 8, 
1941, p. 6. 

7 InTER-AMERICAN SHIPPING. Committee for Codrdination of Inter-American Ship- 
ping created. D.S. B., Feb. 8, 1941, p. 163. 

8 MosELLAND. Province of Coblenz-Trier, opposite the former Grand Duchy of 
Luxemburg, renamed Moselland by German decree. N. Y. Times, Feb. 9, 1941, p. 
5. 

8 Stovakia—Soviet Russia. Exchanged ratifications at Bratislava of shipping 
agreement which became effective immediately. N.Y. Times, Feb. 9, 1941, p. 16. 

10 Great Briratn—Rvumania. Diplomatic relations broken off by Great Britain. 
N. Y. Times, Feb. 11, 1941, p. 1. 

11 Pan AMERICAN Resources Commission. Frederic A. Delano appointed United 
States member. The Commission was created by the 8th American Scientific 
Congress. N.Y. Times, Feb. 12, 1941, p. 13. 


11 Pan American Som ConsERvVATION Commission. Hugh H. Bennett appointed. 
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The Commission was created by the 8th American Scientific Congress. N. Y. 
Times, Feb. 12, 1941, p. 13. 


11-12 Exports 1n NationaL DEFENSE. Texts of statements issued by Division of Con- 
trols of Department of State and telegrams from the Secretary to customs collec- 
tors. D.S. B., Feb. 15, 1941, pp. 175-179. 


13 Hait1i—Unirep Sratss. Signed financial accord at Port-au-Prince. N. Y. Times, 
Feb. 16, 1941, p. 3. 


14 GreEAT Brirartn—Rvmanlia. British Trading with the Enemy Act applied to Ru- 
mania. N. Y. Times, Feb. 15, 1941, p. 1. 


15 Iraty—Unirep Srates. Closing of consulates at Naples and Palermo asked by 
Italy on the ground that both cities arein a war zone. N.Y. Times, Feb. 16, 1941, 
p. 8. See this JourNAL, supra, p. 319. 


INTERNATIONAL CONVENTIONS 


Artistic ExurIsiTions. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Colombia. Nov. 28, 1940. D.S. B., Dec. 7, 1940, p. 525. 


CotitEctTIon Accounts. Buenos Aires, May 23, 1939. 
Adhesion: Albania. 
Ratification deposited: Egypt. Aug. 16, 1940. D.S. B., Jan. 4, 1941, p. 30. 


CoNSULTATIVE MEETING OF FOREIGN MINISTERS OF AMERICAN REPUBLICS. Ist. Final Act. 
Panama, Oct. 3, 1939. 
Ratification deposited: Dominican Republic. Nov. 28, 1940. D.S. B., Dec. 28, 1940, p. 
590. 
CoNSULTATIVE MEETING OF ForREIGN MINISTERS OF AMERICAN REPUBLICS. 2d. Final Act. 
Havana, July 30, 1940. 
Approval: Nicaragua. Dec. 4, 1940. D.S. B., Feb. 1, 1941, p. 152. 
Ratification deposited: Dominican Republic. D. S. B., Dec. 28, 1940, p. 590. 


EUROPEAN COLONIES AND PossEssIONS IN WESTERN HEMISPHERE. Havana, July 30, 1940. 
Ratification: El] Salvador. Nov. 27, 1940. D.S. B., Dec. 21, 1940, p. 576. 
Ratifications deposited: 
Brazil. Jan. 14,1941. D.S. B., Jan. 25, 1941, p. 118. 
Costa Rica. Dec. 17, 1940. D.S. B., Jan. 4, 1941, p. 30. 
Dominican Republic. Nov. 28, 1940. D. S. B., Dec. 28, 1940, p. 590. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Washington, Nov. 28, 1940. 
Signatures: United States, Brazil, Colombia, Costa Rica, Cuba, Dominican Republic, 
Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Peru and 
Venezuela. D.S.B., Nov. 30, 1940, p. 482. 
Text: D. 8. B., Nov. 30, 1940, pp. 483-488; Cong. Record (daily), Feb. 3, 1941, pp. 512-514. 
Ratifications: 
Costa Rica. Jan. 22, 1941. D.S. B., Feb. 1, 1941, p. 152. 
El Salvador. Jan. 2, 1941. D.S. B., Jan. 18, 1941, p. 102. 
Ratification not necessary: Peru. D.S. B., Jan. 18, 1941, pp. 102-103. 


InTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Colombia. Nov. 28, 1940. D. 8S. B., Dec. 7, 1940, p. 524. 


INTER-AMERICAN INDIAN INstITUTE. Mexico City, Nov. 29, 1940. 
Signatures: Costa Rica, Cuba, El Salvador, Honduras, Mexico, United States. D.S. B., 
Dec. 28, 1940, p. 592. 


Lerrers, Erc., of DECLARED VALUE. Buenos Aires, May 23, 1939. 
Adhesion: Albania. 


Ratification deposited: Egypt. Aug. 16, 1940. D.S. B., Jan. 4, 1941, p. 30. 
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MariITIME NEvTRALITY. Havana, Feb. 20, 1928. 
Ratification deposited: Colombia. Jan. 17, 1941. D.S. B., Jan. 25, 1941, p. 118. 


Money OrpvEers. Buenos Aires, May 23, 1939. 
Adhesion: Albania. 
Ratification deposited: Egypt. Aug. 16, 1940. D.S. B., Jan. 4, 1941, p. 30. 


NortH AMERICAN REGIONAL BroapcastTiInG. Havana, Dec. 13, 1937. 
Promulgation: United States. Jan. 23,1941. D.S. B., Jan. 25, 1941, p. 119; N. Y. Times, 
Jan. 25, 1941, p. 8. 


PAN AMERICAN HigHway. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Colombia. Nov. 28, 1940. D.S. B., Dec. 7, 1940, p. 526. 


Parcet Post. Buenos Aires, May 23, 1939. 
Adhesion: Albania. 
Ratification deposited: Egypt. Aug. 16, 1940. D.S. B., Jan. 4, 1941, p. 30. 


PostTaL SUBSCRIPTIONS TO NEWSPAPERS. Buenos Aires, May 23, 1939. 
Adhesion: Albania. 
Ratification deposited: Egypt. D.S. B., Jan. 4, 1941, p. 30. 


Postat TRANSFERS. Buenos Aires, May 23, 1939. 
Adhesion: Albania. D.S. B., Jan. 4, 1941, p. 30. 


Pusuic Instruction. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Colombia. Nov. 28, 1940. D. 8S. B., Dec. 7, 1940, p. 524. 


Rap1o CoMMUNICATIONS REGULATIONS AND Protocou. Revision, Cairo, April 8, 1938. 
Approval: Colombia. Dec. 26, 1940. D.S. B., Feb. 1, 1941, p. 152. 
Ratification: Guatemala. Aug. 19, 1940. D.S. B., Jan. 18, 1941, pp. 103-104. 


Rap1o COMMUNICATIONS REGULATIONS AND Protrocot. Additional Protocol. Revision, 
Cairo, April 8, 1938. 
Approval: Colombia, Dec. 26, 1940. D. 8S. B., Feb. 1, 1941, p. 152. 
Sratistics oF Causes oF DeatH. London, June 19, 1934. 
Extension to certain districts: Egypt. Dec. 15, 1940. D. S. B., Dec. 21, 1940, 
pp. 576-577. 
SraTistics oF WAGES AND Hours oF Work. Geneva, June 20, 1938. 
Ratification deposited: Egypt. Oct. 5, 1940. D.S. B., Nov. 23, 1940, p. 456. 


TELECOMMUNICATIONS. Madrid, Dec. 9, 1932. 
Ratification: Guatemala (with reservations). Aug. 19, 1940. D.S. B., Jan. 18, 1941, 
pp. 103-104. 


TELEGRAPH REGULATIONS AND Protocout. Madrid, Dec. 10, 1932. 
Ratification: Guatemala. Aug. 19, 1940. D.S. B., Jan. 18, 1941, pp. 103-104. 


UNIVERSAL PostaL CoNVENTION. Buenos Aires, May 23, 1939. 
Adhesion: Albania. 
Ratification deposited: Egypt. Aug. 16, 1940. D.S. B., Jan. 4, 1941, p. 30. 
WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Signatures: 
Colombia. Jan. 17, 1941. D.S. B., Jan. 25, 1941, pp. 118-119. 
Brazil. Dec. 27, 1940. D.S. B., Jan. 4, 1941, p. 34. 
Mexico. Nov. 20, 1940. D.S. B., Dec. 7, 1940, p. 525. 
Uruguay. Dec. 9, 1940. D.S. B., Dec. 21, 1940, p. 576. 
Ratification: El Salvador. Dec. 21, 1940. D.S. B., Jan. 25, 1941, p. 119. 


Dorotuy R. Dart 


ARBITRATION: GREAT BRITAIN-FRANCE 


OF AN ISSUE IN REGARD TO THE INTERPRETATION OF THE SO-CALLED RUNCIMAN-CLEMENTEL 
AGREEMENT OF DECEMBER 3, 1916 


AWARD! 


1. This is an arbitration of an issue that has arisen between the British 
Government and the French Government in regard to the interpretation of 
Clause 5 of an agreement entered into on December 3, 1916, between His 
Excellency M. Clémentel, Minister of Commerce, on behalf of the French 
Government, and the Right Honorable Walter Runciman, M.P., President 
of the Board of Trade, on behalf of the British Government. The clause of 
the said agreement, of which the interpretation is in dispute, reads as follows: 

5. The British Government will grant— 

(A) The transfer to the French flag of the steamers ordered by and 
constructed for French firms as specified on the attached list, which list 
may be subject to alteration after consultation between the competent 
authorities of the respective countries. 

(B) Certificates of Priority A, for the construction of such cargo 
steamers which French firms can prove to have been ordered by them 
before the date of this agreement, on condition that they are employed 
by the French Government. The steamers referred to in this paragraph 
are specified on the attached list (B). 


2. The contention of the British Government is that their obligation under 
Clause 5 of the agreement was limited to the transfer to the French flag of 
steamers scheduled as already completed, and to the granting of certificates 
of priority for the completion of those steamers scheduled to the agreement 
which were still in process of construction, and also in the case of the latter 
steamers to the making of arrangements whereby these steamers, when com- 
pleted, should be employed by the French Government but subject to their 
registry under the British flag. 

3. The contention of the French Government is that the list of steamers 
referred to in Paragraph ‘“‘B” is not a separate list from the list referred to in 
Clause ‘‘A”’ of steamers to be transferred to the French flag, but merely a 
sub-category of the list referred to in Clause ‘‘A”’ consisting of those steam- 
ers ordered by and under construction for French firms which were not yet 
completed and for the acceleration of which, to the point of completion, 
certificates of priority were desired. 

4, The representatives of the two Governments having agreed that a cer- 
tain list of steamers, built and building, submitted to the Board of Trade by 
M. de Fleuriau with his letter dated February 5, 1917, is to be regarded as 
the list scheduled to the agreement, and all the vessels appearing in that list 


1The text is reproduced from a typewritten copy of the award in the Harvard Law 
Library.—Ep. 
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having been transferred to the French flag or granted certificates of priority 
according as they were completed, or in process of construction, the question 
to be decided is whether certain steamers listed as in process of construction, 
and for which certificates of priority were granted, should or should not on 
their completion be transferred to the French flag. 

5. The agreed procedure for the submission of statements of fact and argu- 
ments for each side in this arbitration is indicated by the following docu- 
ments, filed with the Arbitrator and exchanged between the parties, to which 
reference is made in this award. 


I 


Statement of Case of the French Government, 19th June 1918. State- 
ment by the Board of Trade, 19th June 1918. 


II 
Answer of the French Government, 5th July 1918. Answer by the 
Board of Trade, 5th July 1918. 

III 


Interrogatory letter addressed by the Arbitrator in identical terms to 
the representative of the French Government, and to the representative 
of the Board of Trade, 8th July 1918. 


IV 
Replies by the Board of Trade to the questions of the Arbitrator, 10th 
July 1918. 
Replies of the French Government to the questions of the Arbitrator, 
29th July 1918. 

V 


Submissions of the French Government, 29th July 1918. Note by 
the Board of Trade on the Submissions of the French Government, 
31st July 1918. 


6. It appears from the correspondence between the two Governments that 
the interpretation of Clause 5 of the agreement, for which the French Gov- 
ernment contend, was expressly embodied in three letters from M. de 
Fleuriau dated 16th December 1916, 12th January and 5th February 1917 
respectively. In all three letters M. de Fleuriau prefaces the list “‘B”’ with 
the following words: ‘‘Cargo steamers ordered by French firms before date 
of agreement on condition that they are employed by the French Govern- 
ment, for which Certificates of Priority A are to be granted and transfer to 
the French flag when completed.’’ No issue is joined upon the use of these 
words in any acknowledgment of M. de Fleuriau’s letters by Mr. Hipwood, 
and the first disagreement as to the construction of Clause 5 arises out of the 
letter of Sir N. Highmore, K.C.B., dated 26th September 1917, refusing an 
export license for 8. 8. Ville de Verdun. 

7. The question was, however, raised by a note written by Sir E. Wyld- 
bore Smith on the official papers of the Board of Trade, dated 20th January 
1917, as follows: 
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I should also draw your attention to paragraph “B”’, on the second page 
of M. de Fleuriau’s letter of January 12th, in which he asks not only 
that certificates of priority should be granted in respect of certain ves- 
sels which he proceeds to enumerate, but also that they should be 
transferred to the French flag when completed. No such transfer is 
mentioned in Section (b) of Clause 5 of the agreement. 


8. It is evident that in the framing of the agreement and in the preparation 
of the list of steamers to be scheduled to the agreement, as well as in the pro- 
tracted correspondence relating to this matter, there was a lack of that pre- 
cision and punctuality usually observed in matters of similar importance— 
a lack which is fully explained by war-time conditions and the consequent 
preoccupation of the officials concerned with other weighty matters; and by 
the necessity, exhibited in many important negotiations of this kind, of ar- 
riving as quickly as possible at an agreement on general principles, subject 
to the later perfection of details. The risk of inaccuracies and misunder- 
standings, due to these conditions, is one that cannot always be avoided 
and indeed, must often be taken if substantial results are to be obtained. 
For this reason I have not given great weight, in arriving at a decision in 
this matter, to the prejudice to which the position of either party may seem 
to have been subjected at one time or another by an apparent delinquency in 
asserting its position, but have rather given my attention to the meaning of 
the agreement, in the light of all the attendant circumstances. 

9. Practically the whole agreement, of which Clause 5 is in dispute, is a 
statement by the British Government of certain things it was prepared to do 
as a matter of codperation with its ally. This codperation was actuated by a 
broad and indeed a generous view of the common interest. Under these 
circumstances, if the case were one of acknowledged obscurity as to the 
meaning of any part of the agreement, the greatest deference would naturally 
be shown to the British Government’s interpretation of its desires and inten- 
tions. On the other hand, such a statement of what the British Government 
was prepared to do in coéperation with its ally, though perhaps not a bargain 
in the ordinary sense of that word, was, nevertheless, an engagement ex- 
pressed by the words ‘‘The British Government will grant.” It is in order 
that this engagement, as to which a difference of opinion has arisen, should 
be defined, that the services of an arbitrator have been requested by the 
friendly action of the two parties. 

10. Having examined the statements of the case submitted on behalf of 
the two Governments and the arguments submitted in addition thereto, I 
find that those steamers the names of which were scheduled to the agreement 
under Paragraph “‘B” as in process of construction, should be regarded as a 
sub-category of the list of steamers referred to in Paragraph ‘‘A’’, all of 
which were to be transferred to the French flag. This finding is based upon 
the following considerations: 


(a) Only with this interpretation of the agreement does it seem possible 
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to reconcile the use of the words in Paragraph “‘B”’ of Clause 5 ‘‘on 
condition that they are employed by the French Government.” 
These words indicate that upon the completion of the steamers the 
French Government would be in a position, but for the limiting condi- 
tion, in which they would be able to permit the steamers to be em- 
ployed otherwise than in government service. It was naturally not 
to the interest of the British Government to grant priority certificates 
without the assurance that the steamers profiting by these certificates 
should be used for public purposes connected with the prosecution of 
the war, rather than in private interests, and the words used in the 
limiting condition seem to have been appropriately chosen to limit 
the action of the French Government. 

Whilst it was entirely within the right of the British Government to 
prevent the export of any steamers built or building for the account 
of French owners, it was a natural desire on the part of the French 
Government to persuade the British government to waive this right 
in the interest of an allied nation, and it seems reasonable to infer 
that it was in order to secure possession and control of the steamers 
already ordered, without regard to the precise date of their completion, 
that the agreement was entered into. The effect of Paragraph “‘B”’ 
was to prevent this object from being defeated by undue delay in the 
completion of the unfinished steamers. Had the British Government 
at the time of making the agreement attached importance as regards 
export, to the distinction between the steamers completed before 
December 3rd and steamers completed shortly after that date, it 
would be reasonable to expect that this distinction would be clearly 
expressed. The fact seems:to have been, however, that information 
was lacking at the time the agreement was signed as to what steamers 
were completed and what steamers were still under construction. 
The alternative procedures by which the British Government pro- 
posed to carry into effect the provisions of Paragraph ‘‘B”’, while 
adequate for the purpose of placing the tonnage in question in the 
service of the French Government (as would have been equally true 
of the completed steamers), cannot be fairly regarded as implied or 
understood by the language of the agreement. Moreover the open- 
ing clauses of the agreement deal specifically with the question of 
British tonnage chartered for French use, and it would seem that some 
cross reference would have had to be used to bring the ships of List 
‘“‘B” within the provisions of Clause 1, or at least to provide that the 
limitation to the amount in use as of October 31, 1916, would not oper- 
ate against the employment of the List ‘‘B”’ ships, should this addition 
lead to an excess over the total stipulated in Clause 1. 

The evidence brought forward by the British Government to show 
that its policy had been becoming less and less favourable to the ex- 
port of ships built in the United Kingdom for foreign owners, tends 
to explain the occasion for the negotiations leading up to the agree- 
ment, rather than to support the British Government’s interpreta- 
tion of the agreement. The very fact that difficulties were experienced 
in securing the export of steamers built for foreign account was an ade- 
quate reason from the point of view of the French Government for 
securing a general agreement covering all cases of steamers constructed 
in the United Kingdom for French owners. 
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11. The above considerations oblige me to express my judgment in favor 
of the contentions of the French Government, and to find that the steamers 
in question should have been transferred to the French flag. 

[Signed] Jerome D. GREENE 
Arbitrator 
LANCASTER HOUSE 
LONDON, 9th August 1918 


SUPREME COURT OF THE UNITED STATES 


BacARDI CORPORATION v. TREASURER OF PUERTO Rico * 


December 9, 1940 


Alcoholic Beverage Law of Puerto Rico, which attempted to deny the right to use certain 
foreign trade marks on rum manufactured in Puerto Rico, declared invalid because in con- 
flict with the Inter-American Trade Mark Convention of 1929. 

The treaty states its purpose to reconcile the different juridical systems which prevail in 
the American Republics. Among the difficulties to be surmounted were the inherent differ- 
ences between the principles of trade mark protection in the Latin American countries, where 
the civil law is followed, and the common law principles obtaining in the United States. 

The treaty should be construed to give effect to the purpose which animates it. Even 
where a provision of a treaty fairly admits of two constructions, one restricting, the other en- 
larging rights which may be claimed under it, the more liberal interpretation is to be pre- 
ferred. The clear purpose of the treaty is to protect the foreign trade marks which fall 
within its purview, and its phraseology indicates an intent to cover trade marks which are 
entitled under the common law to protection by reason of appropriation and use. If duly 
registered or legally protected in one of the contracting states, the mark is to be admitted 
to registration or deposit and is to be legally protected in the other contracting states. 

The right of protection of the foreign mark, on compliance with the prescribed formalities, 
is accorded in each of the ratifying states irrespective of citizenship or domicile. The con- 
tention that a ratifying state is not bound to protect the owner in the use of that mark 
provided it refuses that protection to its own nationals necessarily falls. While the contract- 
ing states are bound respectively to give to the nationals of the other contracting states the 
same rights and remedies that are extended to their own nationals, that provision does not 
exhaust the rights given by the treaty. These rights extend to the ial oahiedion of the 
foreign marks when duly registered. A ratifying state cannot escape the obligations of the 
treaty and deny protection by the simple device of embracing its own nationals in that 
denial. It is the plain purpose of the treaty to prevent a ratifying state from denying pro- 
tection to the foreign mark because of its origin or previous registration in a foreign country. 

The exigencies of local trade and manufacture in Puerto Rico which prompted the enact- 
ment of the statute cannot save it, as the United States in exercising its treaty-making power 
dominates local policy. 


Mr. Chief Justice Hughes delivered the opinion of the court. 

This case presents the question of the validity of legislation of Puerto 
Rico prohibiting the use of trade marks, brands, or trade names, on distilled 
spirits manufactured in Puerto Rico if the marks, brands, or names had pre- 
viously been used anywhere outside Puerto Rico, unless they had been used 
on spirits manufactured in Puerto Rico on or before February 1, 1936, or in 
the case of trade marks they had been used exclusively in continental United 
States prior to that date. 

Petitioner, Bacardi Corporation of America, brought this suit in the Dis- 
trict Court of the United States for Puerto Rico against the Treasurer of 


* 311 U.S. 150. 
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Puerto Rico to have this legislation declared invalid and its enforcement 
enjoined. The complaint charged invalidity under the Fifth Amendment 
and the commerce clause of the Constitution of the United States, the Or- 
ganic Act of Puerto Rico, the Federal Aleohol Administration Act, and the 
General Inter-American Trade Mark Convention of 1929. The Destileria 
Serralles, Inc., a Puerto Rican corporation, was permitted to intervene as a 
defendant. 

The District Court held the legislation invalid and issued a permanent 
injunction. The Circuit Court of Appeals reversed the decree and directed 
the dismissal of the complaint. 109 F. (2d) 57. In view of the impor- 
tance of the questions, we granted certiorari. 309 U. S. 652. 

The findings of the District Court, which were not disturbed by the 
rulings of the Circuit Court of Appeals, show the following: 

Petitioner, Bacardi Corporation of America, is a Pennsylvania corporation 
authorized to manufacture distilled spirits. By agreement, petitioner be- 
came entitled to manufacture and sell rum in Puerto Rico under the trade 
marks and labels of Compania Ron Bacardi, 8. A., a Cuban corporation. 
For more than twenty years, save for the period during national prohibition, 
the Cuban corporation and its predecessors had sold rum in Puerto Rico 
and throughout the United States under trade marks which included the 
word ‘‘ Bacardi,” ‘‘ Bacardi y Cia,” the representation of a bat in a circular 
frame, and certain distinctive labels. These trade marks were duly regis- 
tered in the United States Patent Office and in the Office of the Executive 
Secretary of Puerto Rico prior to the legislation here in question. 

Bacardi rum has always been made according to definite secret processes, 
has been extensively advertised and enjoys an excellent reputation. Under 
petitioner’s agreement with the Cuban corporation, all rum designated by 
the described trade marks and labels was to be manufactured under the 
supervision of representatives of the Cuban corporation and to be the same 
kind and quality as the rum that the latter manufactured and sold. 

In March, 1936, petitioner arranged for the installation of a plant in 
Puerto Rico. Since March 31, 1936, petitioner has been duly licensed to 
do business in Puerto Rico under its laws relating to foreign corporations. 
Petitioner’s basic permits from the Federal Alcohol Administration were 
amended so as to enable petitioner to operate in Puerto Rico and its labels 
were approved. Petitioner rented a building in Puerto Rico and spent 
large sums in installing its plant. 

On May 15, 1936, the Legislature of Puerto Rico passed Act No. 115 
known as the “ Alcoholic Beverage Law”’ which, after providing for permits, 
prohibited the holder of a permit from manufacturing any distilled spirits 
which were “locally or nationally known under a brand, trade name or 
trade mark previously used on similar products manufactured in a foreign 
country, or in any other place outside Puerto Rico,”’ with a proviso except- 
ing brands, trade names or trade marks used on spirits “manufactured in 
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Puerto Rico on February 1, 1936,” and also “‘any new brand, trade name or 
trade mark which may in the future be used in Puerto Rico.”! This Act 
was declared to be of an experimental nature. It was repealed by Act 
No. 6 of June 30, 1936, which contained a similar provision and added a 
prohibition against exports in bulk.2, That Act was to be in force until Sep- 
tember 30, 1937. It was, however, converted into permanent legislation 
by the provisions of Act No. 149 of May 15, 1937, known as the “Spirits 
and Alcoholic Beverages Act.’ 

Declaring it to be the policy of the Legislature ‘‘to protect the renascent 
liquor industry of Puerto Rico from all competition by foreign capital,”’ * 
the Act of 1937 provided in Sections 44 and 44(b) as follows: 


Section 44.—No holder of a permit granted in accordance with the 
provisions of this or of any other Act shall distill, rectify, manufacture, 
bottle, or can any distilled spirits, rectified spirits, or alcoholic bever- 
ages on which there appears, whether on the container, label, stopper, 
or elsewhere, any trade mark, brand, trade name, commercial name, 
corporation name or any other designation, if said trade mark, brand, 
trade name, commercial name, corporation name, or any other desig- 
nation, design, or drawing has been used previously, in whole or in part, 
directly or indirectly, or in any other manner, anywhere outside the 
Island of Puerto Rico; Provided, That this limitation shall not apply 
to the designations used by a distiller, rectifier, manufacturer, bottler, 
or canner of distilled spirits manufactured in Puerto Rico on or before 
February 1, 1936. 

Section 44(b).—Distilled spirits, with the exception of ethylic alcohol, 


1 These provisions were as follows (Laws of Puerto Rico, 1936, pp. 610, 644, 646): 

“‘(g) No holder of a permit under this title shall manufacture, distill, rectify, or bottle, 
either for himself or for others, any distilled spirit locally or nationally known under a brand, 
trade name, or trade-mark previously used on similar products manufactured in a foreign 
country, or in any other place outside Puerto Rico; Provided, (1) That such limitation, aimed 
at protecting the industry already existing in Puerto Rico, shall not apply to any brand, 
trade name, or trade-mark used by a manufacturer, rectifier, distiller, or bottler of distilled 
spirits manufactured in Puerto Rico on February 1, 1936; and (2) such restrictions shall not 
apply to any new brand, trade name, or trade-mark which may in the future be used in 
Puerto Rico.” 

“(h) If any kind, type, or brand of distilled spirits of a foreign origin becomes nationally 
or internationally known by reason of its bearing or showing as its brand, trade name, or 
trade-mark, the proper name of the manufacturer thereof, such name shall not, in any man- 
ner or form whatever, appear on the labels for any distilled spirit of said kind or type manu- 
factured, distilled, rectified, or bottled in Puerto Rico.” 

? Laws of Puerto Rico, Third Special Session, 1936, p. 78. 

* Laws of Puerto Rico, 1937, p. 392. 

‘This declaration is as follows: 

“Section 1 (b). Declaration of Policy. It has been and is the intention and the policy of 
this Legislature to protect the renascent liquor industry of Puerto Rico from all competition 
by foreign capital so as to avoid the increase and growth of financial absenteeism and to 
favor said domestic industry so that it may receive adequate protection against any unfair 
competition in the Puerto Rican market, the continental American market, and in any other 
Possible purchasing market.”’ 
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180° proof or more, industrial alcohol, alcohol denatured according 
to authorized formulas, and denatured rum for industrial purposes, 
may be shipped or exported from Puerto Rico to foreign countries, to 
the continental United States, or to any of its territories or possessions, 
or imported into Puerto Rico, only in containers holding not more than 
one gallon, and each container shall bear the corresponding label con- 
taining the information prescribed by law and by the regulations of 
the Treasurer; .. .5 


It is these sections which petitioner attacks. 

Section 7 of the Act of 1937 amended the proviso of Section 44 so as to 
make its limitation applicable, in regard to trade marks only, to such ‘“‘as 
shall have been used exclusively in the continental United States . . . prior 
to February 1, 1936.”’* Petitioner asserts that in the absence of this last 
provision, there would have been two distillers whose trade marks would be 
subject to the prohibition of Section 44, that is, petitioner and one other; 
and that Section 7 protected the other manufacturer, leaving petitioner, 
whose marks had been used in foreign countries and not exclusively in con- 
tinental United States, the only concern affected by the prohibition. The 
District Court said that the Act had the appearance of being framed so as 
to exclude only the plaintiff and that it was difficult to conceive of ‘“‘a more 
glaring discrimination.”’ In this relation petitioner cites the critical refer- 
ence in McFarland v. American Sugar Refining Company, 241 U. S. 79, 
86, to a statute “which bristles with severities that touch the plaintiff 
alone.”” The Circuit Court of Appeals while recognizing the immediate 
bearing of the provision as thus challenged sustained it ‘‘as applying to all 
who might later engage in the business.” 

That construction, however, does not touch the essential character of the 
discrimination which the statute seeks to effect in the use of trade marks. 
The statute does not deal with the admission of corporations, foreign to 
Puerto Rico, for the purpose of transacting business in the Island. Peti- 
tioner received its local license. Nor does the statute prohibit the manufac- 
ture of rum in Puerto Rico. That is allowed. Petitioner received permits 
from Puerto Rico for that manufacture as well as the basic permits from the 
Federal Alcohol Administration. The statutory restriction is not on doing 
business or manufacturing apart from the use of petitioner’s trade marks 
and labels to designate its product. As to these trade marks and labels, the 
prohibition does not rest on lack of proper registration under the local law. 


5 There followed in Section 44(b), after the provision quoted in the text, a proviso relating 
to the liquidation of a stock of rum where a rectifier wishes to withdraw from business. 

* Section 7 is as follows: “In regard to trade marks, the provisions of the Proviso of Section 
44 of Act No. 6, approved June 30, 1936, and which is hereby amended, shall be applicable 
only to such trade marks as shall have been used exclusively in the continental United States 
by any distiller, rectifier, manufacturer, bottler, or canner of distilled spirits prior to Feb- 
ruary 1, 1936, provided such trade marks have not been used, in whole or in part, by a distil- 
ler, rectifier, manufacturer, bottler, or canner of distilled spirits outside of the continental 
United States, at any time prior to said date.” 
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Petitioner’s trade marks have been duly registered in the United States and 
Puerto Rico. Nor does the prohibition of use proceed on the ground that 
the trade marks, as such, areinvalid. The Cuban corporation which licensed 
petitioner to manufacture and sell Bacardi products and to use Bacardi 
trade marks had for many years sold its rum in Puerto Rico, although the 
rum was not manufactured there. There is no question of deception or 
unfair methods of competition. Petitioner is prohibited from the use of its 
trade marks, although valid and duly registered and although the product 
to which they are applied is otherwise lawfully made and the subject of 
lawful sale, solely because the marks had previously been used outside 
Puerto Rico and had not been used on spirits manufactured in Puerto Rico, 
or exclusively in continental United States, prior to February 1, 1936. 

The first question thus presented is whether this discriminatory enact- 
ment conflicts with the General Inter-American Convention for Trade 
Mark and Commercial Protection signed at Washington on February 20, 
1929.7 

This treaty was the culmination of the efforts of many years to secure the 
cooperation of the American States in uniform trade mark protection. As 
previous conventions had not proved satisfactory,® the Sixth International 
Conference of American States, held at Havana in 1928, recommended to the 
Governing Board of the Pan American Union the calling of a special con- 
ference “‘for the purpose of studying in its amplest scope the problem of the 
inter-American protection of trade marks.”’ Delegates from the respective 
states were appointed accordingly and from their proceedings the Convention 
of 1929 resulted. There were obvious difficulties to be surmounted. These 
inhered in the differences between the principles of trade mark protection 
in the Latin American countries, where the civil law is followed, and the 
common law principles obtaining in the United States. The convention 
states that the contracting states were “animated by the desire to reconcile 
the different juridical systems which prevail in the several American Re- 
publics” and resolved to negotiate the convention “for the protection of 
trade marks, trade names, and for the repression of unfair competition and 
false indications of geographical origin.” 

By Chapter I, entitled ‘Equality of Citizens and Aliens as to Trade 
Mark and Commercial Protection,” the respective contracting states bind 
themselves to grant to the nationals of the other contracting states the 
Same rights and remedies which their laws extend to their own nationals. 

By Chapter II, entitled ‘Trade Mark Protection,” provision is made for 


? The Convention was ratified by the United States on February 11, 1931, and proclaimed 
February 27, 1931. 46 Stat. 2907. It was ratified by Cuba in 1930. Jd., p. 2976. It has 
also been ratified by Colombia, Guatemala, Haiti, Honduras, Nicaragua, Panama and Peru. 
Bulletin, U. S. Trade-Mark Association, 1936, p. 174. 

* Ladas, The International Protection of Trade Marks by the American Republics, p. 11 
et seq.; Derenberg, Trade-Mark Protection and Unfair Trading, p. 779 et seq. 
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registration or deposit of trade marks in the proper offices of the contracting 
states. Article 3 then specifically provides: 


Every mark duly registered or legally protected in one of the con- 
tracting states shall be admitted to registration or deposit and legally 
protected in the other contracting states, upon compliance with the 
formal provisions of the domestic law of such states. 


The grounds upon which registration or deposit may be refused or canceled 
are then set forth, including those cases where the distinguishing elements of 
marks infringe rights already acquired by another person in the country 
where registration or deposit is claimed, or where they lack an appropriate 
distinctive character, or offend public morals, etc. (Art. 3). It is further 
provided that labels, industrial designs and slogans used to identify or to ad- 
vertise goods shall receive the same protection accorded to trade marks in 
countries where they are considered as such, upon compliance with the re- 
quirements of the domestic trade mark law (Art. 5). The owner of a mark 
protected in one of the contracting states is permitted to oppose registration 
or deposit of an interfering mark (Art. 7); and the owner of a mark refused 
registration because of an interfering mark has the right to apply for and 
obtain the cancellation of the interfering mark on meeting stated require- 
ments. (Art. 8.) 

There is another provision that ‘‘the use and exploitation of trade marks 
may be transferred separately for each country” and properly recorded. 
(Art. 11.) 

Chapter III provides for the ‘‘ Protection of Commercial Names,” Chapter 
IV for the ‘‘ Repression of Unfair Competition,” and Chapter V for the ‘‘ Re- 
pression of False Indications of Geographical Origin or Source.”’ The re- 
maining chapters relate to remedies and contain general provisions. Among 
the latter is one to the effect that the provisions of the convention ‘shall 
have the force of !aw in those states in which international treaties possess 
that character, as soon as they are ratified by their constitutional organs.” 
An accompanying protocol establishes an Inter-American Trade Mark 
Bureau where marks may be registered. 

The text of the provisions above mentioned relating to the protection of 
trade marks is set forth in the margin.® 

*“Chapter I. Equality of Citizens and Aliens as to Trade Mark and Commercial 
Protection. 

“Article 1. The contracting states bind themselves to grant to the nationals of the other 
contracting states and to domiciled foreigners who own a manufacturing or commercial 
establishment or an agricultural development in any of the states which have ratified or 
adhered to the present convention the same rights and remedies which their laws extend to 
their own nationals or domiciled persons with respect to trade marks, trade names, and the 
repression of unfair competition and false indications of geographical origin or source.”’ 

“Chapter II. Trade Mark Protection. 


“ Article 2. The person who desires to obtain protection for his marks in a country other 
than his own, in which this convention is in force, can obtain protection either by applying 
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This treaty on ratification became a part of our law. No special legisla- 
tion in the United States was necessary to make it effective. Head Money 
Cases, 112 U. S. 580, 598, 599; Asakura v. Seattle, 265 U. 8. 332, 341. The 
treaty bound Puerto Rico and could not be overriden by the Puerto Rican 
Legislature. Asakura v. Seattle, supra; Nielsen v. Johnson, 279 U. 8. 47, 
52; United States v. Belmont, 301 U. S. 324, 331. According to the ac- 
cepted canon, we should construe the treaty liberally to give effect to the 


directly to the proper office of the state in which he desires to obtain protection, or through 
the Inter-American Trade Mark Bureau referred to in the Protocol on the Inter-American 
Registration of Trade Marks, if this protocol has been accepted by his country and the 
country in which he seeks protection.” 

“Article 3. Every mark duly registered or legally protected in one of the contracting 
states shall be admitted to registration or deposit and legally protected in the other con- 
tracting states, upon compliance with the formal provisions of the domestic law of such 
states. 

“Registration or deposit may be refused or canceled of marks: 

“1. The distinguishing elements of which infringe rights already acquired by another 
person in the country where registration or deposit is claimed. 

“2. Which lack any distinctive character or consist exclusively of words, symbols, or 
signs which serve in trade to designate the class, kind, quality, quantity, use, value, place of 
origin of the products, time of production, or which are or have become at the time registra- 
tion or deposit is sought, generic or usual terms in current language or in the commercial 
usage of the country where registration or deposit is sought, when the owner of the marks 
seek to appropriate them as a distinguishing element of his mark. 

“In determining the distinctive character of a mark, all the circumstances existing should 
be taken into account, particularly the duration of the use of the mark and if in fact it has 
acquired in the country where deposit, registration or protection is sought, a significance 
distinctive of the applicant’s goods. 

“3. Which offend public morals or which may be contrary to public order. 

“4. Which tend to expose persons, institutions, beliefs, national symbols or those of 
associations of public interest, to ridicule or contempt. 

“5. Which contain representations of racial types or scenes typical or characteristic of 
any of the contracting states, other than that of the origin of the mark. 

“6. Which have as a principal distinguishing element, phrases, names or slogans which 
constitute the trade name or an essential or characteristic part thereof, belonging to some 
person engaged in any of the other contracting states in the manufacture, trade or production 
of articles or merchandise of the same class as that to which the mark is applied.” . . . 

“Article 5. Labels, industrial designs, slogans, prints, catalogues or advertisements used 
to identify or to advertise goods, shall receive the same protection accorded to trade marks in 
countries where they are considered as such, upon complying with the requirements of the 
domestic trade mark law.” . . . 

“Article 7. Any owner of a mark protected in one of the contracting states in accordance 
with its domestic law, who may know that some other person is using or applying to register 
or deposit an interfering mark in any other of the contracting states, shall have the right to 
oppose such use, registration or deposit and shall have the right to employ all legal means, 
procedure or recourse provided in the country in which such interfering mark is being used or 
where its registration or deposit is being sought, and upon proof that the person who is using 
such mark or applying to register or deposit it, had knowledge of the existence and continu- 
ous use in any of the contracting states of the mark on which opposition is based upon goods 
of the same class, the opposer may claim for himself the preferential right to use such mark in 
the country where the opposition is made or priority to register or deposit it in such country, 
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purpose which animates it. Even where a provision of a treaty fairly ad- 
mits of two constructions, one restricting, the other enlarging rights which 
may be claimed under it, the more liberal interpretation is to be preferred. 
Jordan v. Tashiro, 278 U. 8. 123, 127; Nielsen v. Johnson, supra; Factor v. 
Laubenheimer, 290 U. S. 276, 293, 294. 

Here, the clear purpose of the treaty is to protect the foreign trade marks 
which fall within the treaty’s purview. The basic condition of that protec- 
tion, as set forth in Article 3, is that the mark shall have been ‘duly regis- 
tered or legally protected”’ in one of the contracting states. This phrase 
shows the endeavor to reconcile the conflicting juridical principles of these 
states—the words “‘or legally protected” being added to the words ‘duly 
registered”? with the apparent intent to cover trade marks which were en- 
titled under the common law to protection by reason of appropriation and 
use.!° If duly registered or legally protected in one of the contracting states, 
the mark is to be admitted to registration or deposit and is to be legally pro- 
tected in the other contracting states. The condition of that protection in 


upon compliance with the requirements established by the domestic legislation in such 
country and by this convention. 

‘Article 8. When the owner of a mark seeks the registration or deposit of the mark in a 
contracting state other than that of origin of the mark and such registration or deposit is 
refused because of the previous registration or deposit of an interfering mark, he shall have 
the right to apply for and obtain the cancellation or annulment of the interfering mark upon 
proving, in accordance with the legal procedure of the country in which cancellation is sought, 
the stipulations in Paragraph (a) and those of either Paragraph (b) or (c) below: 

“‘(a) That he enjoyed legal protection for his mark in another of the contracting states 
prior to the date of the application for the registration or deposit which he seeks to cancel; and 

“‘(b) that the claimant of the interfering mark, the cancellation of which is sought, had 
knowledge of the use, employment, registration or deposit in any of the contracting states of 
the mark for the specific goods to which said interfering mark is applied, prior to adoption and 
use thereof or prior to the filing of the application or deposit of the mark which is sought to be 
cancelled; or 

“‘(¢) that the owner of the mark who seeks cancellation based on a prior right to the own- 
ership and use of such mark, has traded or trades with or in the country in which cancellation 
is sought, and that goods designated by his mark have circulated and circulate in said country 
from a date prior to the filing of the application for registration or deposit for the mark, the 
cancellation which is claimed, or prior to the adoption and use of the same.” . . . 

‘Article 11. The transfer of the ownership of a registered or deposited mark in the coun- 
try of its original registration shall be effective and shall be recognized in the other contract- 
ing states, provided that reliable proof be furnished that such transfer has been executed and 
registered in accordance with the internal law of the state in which such transfer took place. 
Such transfer shall be recorded in accordance with the legislation of the country in which it 
is to be effective. 

“The use and exploitation of trade marks may be transferred separately for each country, 
and such transfer shall be recorded upon the production of reliable proof that such transfer 
has been executed in accordance with the internal law of the state in which such transfer 
took place. Such transfer shall be recorded in accordance with the legislation of the country 
in which it is to be effective.”’ 

10 Derenberg, op. cit., p. 788. 
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the other states is compliance “‘ with the formal provisions” of the domestic 
law. This clearly indicates that formalities or procedural requisites are en- 
visaged and that, when these have been met, it is the intent of the treaty to 
confer a substantive right to the protection of the foreign mark. The intent 
to give this right of protection if the mark is entitled to registration under the 
treaty, is shown with abundant clarity by the provisions of the same article 
setting forth the grounds, relating to infringement of previously acquired 
rights or lack of distinctive character, etc., upon which registration may be 
refused or canceled in the country where protection is sought. Also by the 
provisions as to the right of the owner of a mark protected in one of the con- 
tracting states to oppose registration in another state of an interfering mark 
(Art. 7); and by the provisions as to the right of the owner of a mark, having 
its origin in one state and seeking registration in another, to obtain cancella- 
tion or annulment of an interfering mark which stands in the way of the 
registration sought, upon proving priority of right as stated. (Art. 8.) 
Then there is the additional recognition of the right to transfer the ownership 
of a registered mark and also to transfer separately for each country the use 
and exploitation of trade marks when the transfer is executed in accordance 
with the law of the place where it is made and is duly recorded. It will be 
observed that the right of protection of the foreign marks, on compliance 
with the prescribed formalities, is accorded in each of the ratifying states 
irrespective of citizenship or domicile." When the foreign mark is entitled 
by virtue of the treaty to registration in a ratifying state, and is duly regis- 
tered there, the substantive right to its protection in that state attaches. 

In this view, the contention that a ratifying state, on due registration of a 
foreign mark in accordance with the treaty, is not bound to protect the owner 
in the use of that mark provided it refuses that protection to its own nationals 
necessarily fails. Undoubtedly the contracting states are bound respectively 
to give to the nationals of the other contracting states the same rights and 
remedies that are extended to their own nationals. That is provided in 
Article 1. But that provision does not exhaust the rights given by the 
treaty. These rights under Article 3 extend to the legal protection of the 
foreign marks when duly registered. When protection is sought for such 
marks a ratifying state cannot escape the obligations of the treaty and deny 
protection by the simple device of embracing its own nationals in that denial. 
That would make a mockery of the treaty. It is its plain purpose to prevent 
a ratifying state from denying protection to the foreign mark because of its 
origin or previous registration in a foreign country. It is said that the object 
of the treaty is to prevent piracy. That is true, but the argument does not 
meet the issue. Protection against piracy necessarily presupposes the right 
to use the marks thus protected. 

We are here concerned with the construction of the treaty only as it in- 
volves the determination of the validity of the statutory discrimination 

4 See Bulletin, U. S. Trade Mark Association, 1931, p. 173; Derenberg, op. cit., p. 788. 
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against the foreign marks which have been duly registered in the United 
States and Puerto Rico. The Bacardi marks are of Cuban origin. We must 
assume upon this record that they were duly registered and were valid in 
Cuba. Both the United States and Cuba have ratified the treaty.“ The 
right of the Cuban corporation which owned the marks to make a separate 
transfer to petitioner of the right to use and exploit them in Puerto Rico is 
recognized by the treaty. Despite this, Puerto Rico has attempted to deny 
the right to use these marks on rum manufactured in Puerto Rico for the sole 
reason that the marks had been used outside Puerto Rico and had not been 
used on spirits made there, or exclusively in continental United States, before 
the given date. That is, the very fact of origin in Cuba, which makes the 
treaty applicable, is asserted as a ground for denying the right to use the 
trade marks, duly registered, on a product otherwise lawfully manufactured 
in Puerto Rico. 

That Puerto Rico makes its rule applicable to its own citizens who may 
possess such foreign marks cannot avail to purge the discrimination of its 
hostility to the treaty. The same reasoning, if admitted to sustain this par- 
ticular discrimination, would justify as against the treaty a local statute 
denying the right to use in Puerto Rico any foreign trade mark in any cir- 
cumstances. 

The exigencies of local trade and manufacture which prompted the enact- 
ment of the statute cannot save it, as the United States in exercising its 
treaty making power dominates local policy. 

We are not impressed by the argument that petitioner is estopped by acts 
of acquiescence to challenge the validity of the Puerto Rican legislation. 
It is said that petitioner, having accepted the privilege to engage in the local 
business, is bound by the prescribed conditions. The basis of the contention 
fails. It does not appear that petitioner applied for a permit under the Act 
of 1937 which is the subject of attack. Petitioner did apply, on March 31, 
1936, for a permit to engage in the business of rectifying distilled spirits. At 
that time the legislation of Puerto Rico did not discriminate against peti- 
tioner’s trade marks, and the legislation of May 15, 1936, was of a temporary 
character. Apart from that, it is not the right to manufacture, aside from 
the use of trade marks, that is in dispute here but the right to use petitioner’s 
trade marks upon its product. Nothing has been shown to warrant a find- 
ing of estoppel to assert the invalidity of the discrimination thus attempted 
in violation of the treaty. W. W. Cargill Co. v. Minnesota, 180 U. 8S. 452, 
468 ; Hanover Insurance Co. v. Harding, 272 U.S. 494, 507; Power Manufac- 
turing Co. v. Saunders, 274 U. S. 490, 497; Frost v. Corporation Commission, 
278 U.S. 515, 527, 528. 


12 The Solicitor General has submitted to the court a communication by the Cuban Em- 
bassy in Washington to the Secretary of State of the United States relating to the interest of 
Cuban nationals and the Cuban Government in the question here presented. 
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We conclude that, upon this ground of repugnance to the treaty, the de- 
cree of the District Court in so far as it enjoined the enforcement of Section 
44 of Act No. 6 of June 30, 1936, as amended by Act No. 149 of May 15, 
1937 (including the amendment made by Section 7 of that Act) with respect 
to petitioner’s trade marks, was right, and that the reversal in that relation 
by the Circuit Court of Appeals was erroneous. 

We have no occasion to consider the other grounds of objection to Section 
44 which have been urged under the Constitution and laws of the United 
States and the Organic Act of Puerto Rico. 

A different situation is presented with respect to Section 44(b) of Act No. 
149 of 1937, prohibiting bulk shipments of distilled spirits. This prohibition 
does not appear to offend any right conferred by the treaty and we think an 
adequate basis for it is found in the police power of Puerto Rico as applied to 
traffic in intoxicating liquors. We have recently said that ‘‘The aim of the 
Foraker Act and the Organic Act was to give Puerto Rico full power of local 
self-determination, with an autonomy similar to that of the states and in- 
corporated territories.” Puerto Rico v. Shell Company, 302 U. S. 253, 261, 
262. See, also, Puerto Rico v. Rubert Hermanos, 309 U.S. 543, 547. As 
the grant of legislative power in respect of local matters was ‘‘as broad and 
comprehensive as language could make it’’ (Puerto Rico v. Shell Company, 
supra), we think the Legislature of Puerto Rico in the exercise of its police 
power had full authority to deal with the manufacture of, and traffic in, 
intoxicating liquors, so far as the Island was affected, in the absence of a 
treaty violation such as we have found in the prohibition of the use of valid 
trade marks upon liquors which were otherwise permitted to be manufac- 
tured and sold. The Legislature of Puerto Rico could thus have absolutely 
interdicted the manufacture or sale (Mugler v. Kansas, 123 U. S. 623), the 
importation into the Island (State Board of Equalization v. Youngs’ Market 
Co., 299 U. S. 62; Mahoney v. Joseph Triner Corporation, 304 U. S. 401, 
404) and the exportation from the Island. Ziffrin v. Reeves, 308 U.S. 132, 
139. Having this power, the Legislature of Puerto Rico could adopt meas- 
ures reasonably appropriate to carry out its inhibitions. That broad power 
necessarily embraced the limited exercise which we find in Section 44(b) 
with respect to shipments in bulk. Nor do we find anything in the Federal 
Alcohol Administration Act which militates against that provision. The 
Circuit Court of Appeals did not err in its decision in this respect. 

The decree of the Circuit Court of Appeals in relation to Section 44 is re- 
versed and the decree of the District Court is modified so as to eliminate the 
injunction against the enforcement of Section 40 ™ and Section 44(b) of Act 
No. 149 of May 15, 1937, and as thus modified is affirmed. 

It is so ordered. 


* Section 40 was embraced in the decree of the District Court but is not the subject of 
attack in this court. 
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SUPREME COURT OF THE UNITED STATES 


Z. & F. Assets REALIZATION CORPORATION and AMERICAN-HAWAIIAN 
STEAMSHIP CoMPANY v. SECRETARY OF STATE * 


January 6, 1941 


Petitioners, as award-holders entitled to payment out of the ‘German Special Deposit 
Account” created by the Settlement of War Claims Act of 1928, are entitled to sue to protect 
such interests as they may have under the Act. 

Congress has authorized and required the Secretary of the Treasury to pay out of the 
special account awards which the Secretary of State has certified, and the Secretary of State 
has given his certificate for the payment of the awards of the Mixed Claims Commission in 
the sabotage claims of the United States against Germany. 

Certification under the Act is not a mere ministerial or notarial function. Such a con- 
ception ignores the réle of the Secretary of State in the conduct of foreign affairs as the 
right hand of the Executive and in particular his relation to proceedings for the determination 
of claims of the United States against foreign governments. There can be no doubt of the 
constitutional authority of Congress to lodge with the Secretary of State the authority to 
consider and pass upon the regularity and validity of the awards made by the Mixed Claims 
Commission for the statutory purpose of qualifying them for payment out of the account in 


the Treasury. 
There is no basis for concluding that the Secretary of State in certifying the awards did 


not act after due deliberation or fail to express his considered judgment, as the statute 
contemplated. For the purpose of payment under the statute, the certificate of the Secre 
tary of State must be deemed to be conclusive. 


Mr. Chief Justice Hughes delivered the opinion of the Court. 

Petitioners, Z. & F. Assets Realization Corporation and American- 
Hawaiian Steamship Company, are holders of awards of the Mixed Claims 
Commission, United States and Germany. These awards have been certi- 
fied by the Secretary of State and are thus payable out of the fund established 
by the Settlement of War Claims Act of 1928.1 Petitioners seek a judgment 
declaring that later awards purporting to be made by the Mixed Claims Com- 
mission in favor of the Lehigh Valley Railroad Company, the Agency of 
Canadian Car and Foundry Company, Limited, the Bethlehem Steel Com- 
pany and others, are null and void, and restraining the certification of these 
awards by the Secretary of State and their payment by the Secretary of the 
Treasury. The Lehigh Valley Railroad Company intervened as a de- 
fendant. 

Defendants, the Secretary of State and the Secretary of the Treasury, 
moved to dismiss petitioners’ bills for want of jurisdiction and for failure to 
state a claim upon which relief could be granted. The intervener defendant 
filed an answer and moved for summary judgment. The District Court 
dismissed the bills (31 F. Supp. 371) and its judgment was affirmed by the 
Court of Appeals. 114 F. (2d) 464. We granted certiorari. October 14, 
1940. 

The Mixed Claims Commission, United States and Germany, was set up 
pursuant to an agreement of August 10, 1922,? to determine the amount to be 
paid by Germany in satisfaction of her financial obligations under the Treaty 


* 311 U.S. 470. 145 Stat. 254. * 42 Stat. 2200. 
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of Berlin of August 25, 1921.4 The Commission consisted of three members, 
one appointed by the United States, another by Germany, and an Umpire 
selected by the two Governments. The Umpire was ‘‘to decide upon any 
cases concerning which the Commissioners may disagree, or upon any points 
of difference that may arise in the course of their proceedings.” It was 
further provided that should the Umpire or any of the Commissioners die or 
retire, or be unable for any reason to discharge his functions, the vacancy 
should be filled in the same manner as the original appointment. It was 
agreed that the decisions of the Commission and those of the Umpire should 
be accepted as final and binding upon the two Governments. 

The Settlement of War Claims Act of 1928 created in the Treasury a 
“German Special Deposit Account.”’ Section 2 provided that the Secretary 
of State should certify from time to time to the Secretary of the Treasury the 
awards of the Mixed Claims Commission, and the Secretary of the Treasury 
was directed to pay out of the amounts placed in the account the principal of 
each award so certified, with interest as stated. 

The claims covered by the awards attacked by petitioners arose out of the 
destruction of property caused by explosions at Black Tom and Kingsland, 
New Jersey, in 1916 and 1917. These claims were dismissed by the Com- 
mission in 1930, and petitions for rehearing were denied in 1931 and 1932. 
In the following year the American Agent sought to reopen the cases upon 
the ground that in its decision of 1930 the Commission had been misled by 
“fraudulent, incomplete, collusive and false evidence” on the part of wit- 
nesses for Germany. The German Government denied the power of the 
Commission to reopen and the Umpire, Mr. Justice Roberts, finding that 
there was a disagreement upon the question between the Commissioners, 
decided, in December, 1933, that the Commission was competent to deter- 
mine its own jurisdiction by the interpretation of the agreement creating it. 
The Umpire further decided that, while the Commission was without power 
to reopen a case merely for the presentation of after-discovered evidence, the 
Commission was still sitting as a court and did have power to consider the 
charge that it had been misled by fraud and collusion, and for that purpose 
to reopen the cases in order that it might consider the further evidence ten- 
dered by the American Agent, and that offered in reply on behalf of Ger- 
many, and either confirm the decisions theretofore made or alter them as 
justice and right might demand. 

Thereafter, the German Agent filed an answer denying the allegations of 
fraud and evidence was presented. After argument, the Commission, in 
June, 1936, rendered a decision, the German Commissioner concurring, by 
which the ruling of 1932 denying a rehearing was set aside, and the question 
whether there should be a rehearing was reserved for a hearing which should 
be separate and distinct from an argument on the merits unless Germany 
should consent to a different course. 

3 42 Stat. 1939. 
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Efforts to obtain a settlement of the claims were unsuccessful and, after 
much additional evidence had been introduced, the Commission, in January, 
1939, heard extended arguments by the agents of the respective Govern- 
ments. The American Agent had requested that the Commission should 
not only set aside the original decision of 1930 but should also proceed to a 
final decision on the merits, as it was contended that the evidence presented 
to support the application for rehearing also established the responsibility of 
Germany for the destruction of the property as claimed. It also appears 
that the German Commissioner insisted that, before the motion for rehearing 
should be granted, the Commission should examine the proofs tendered by 
the United States to determine whether the claims had been made good. 
This, as stated by the Umpire, was upon the ground that even though the 
Commission had been misled by false and fraudulent testimony, that would 
be immaterial if, upon an independent consideration, the United States in its 
own cases had failed to sustain its burden of proof. The American Com- 
missioner and the Umpire thereupon had agreed to go beyond what they 
thought the necessary function of the Commission in the circumstances and 
had proceeded to canvass with the German Commissioner the cases as made 
by the United States. 

During the course of that investigation, on March 1, 1939, the German 
Commissioner withdrew from the Commission. At the time of his with- 
drawal, the two Commissioners, according to the contention of the American 
Commissioner and as found by the Umpire, were in disagreement upon the 
points in issue. On receiving notice of a meeting of the Commission to be 
held on June 15, 1939, the German Agent said that he would not appear and 
the German Embassy advised the Secretary of State that, since the with- 
drawal of the German Commissioner, the Commission was incompetent to 
make decisions. 

At the meeting held pursuant to the notice, the American Commissioner 
filed a certificate of disagreement with an opinion sustaining the jurisdiction 
of the Commission. The Umpire thereupon decided that there did exist a 
disagreement between the two Commissioners—a disagreement of which he 
was personally cognizant and which was also shown by the certificate and 
opinion of the American Commissioner; that the jurisdiction of the Commis- 
sion was not ousted by the withdrawal of the German Commissioner “‘ after 
submission by the parties, and after the tribunal, having taken the cases 
under advisement, pursuant to its rules, was engaged in the task of deciding 
the issues presented’’; that the United States ‘‘ had proved its allegation that 
fraud in the evidence presented by Germany misled the Commission and 
affected its decision in favor of Germany”’; and that upon the record as it 
then stood the cases for the claims were made out. 

Thereupon, the American Agent moved for awards in favor of the United 
States on behalf of the sabotage claimants. An order was entered setting 
aside the decision of 1930, and determining that the liability of Germany had 
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been established and that, as it appeared that Germany did not intend to 
take part in further proceedings of the Commission, awards should be made 
upon the Commission’s findings and opinion. 

On October 3, 1939, the German Chargé d’ Affaires addressed an elaborate 
communication to the Secretary of State making a detailed statement sup- 
plementary to a note of July 11, 1939, with respect to the alleged illegal acts 
of the Umpire, and protesting against all further measures by the Umpire, 
the American Commissioner and the American Agent, which were aimed at 
securing awards in the Black Tom and Kingsland cases. The Secretary of 
State replied, on October 18, 1939, that it would be highly inappropriate for 
the Department to endeavor to determine the course of the proceedings of 
the Commission; that the Secretary had entire confidence in the ability and 
integrity of the Umpire and the Commissioner appointed by the United 
States despite the severe and, as he believed, ‘‘entirely unwarranted criti- 
cisms,”’ and that he was constrained to invite attention to the fact ‘that the 
remarkable action of the Commissioner appointed by Germany was appar- 
ently designed to frustrate or postpone indefinitely the work of the Commis- 
sion at a time when, after years of labor on the particular cases involved, it 
was expected that its functions would be brought to a conclusion.” 

Notice was given of a meeting of the Commission to be held on October 30, 
1939, which the German Commissioner did not attend, and awards were then 
made in favor of the claimants. The Umpire stated that he had found the 
awards to be accurately and properly calculated and had joined the American 
Commissioner in signing them. 

The awards were certified by the Secretary of State to the Secretary of the 
Treasury on October 31, 1939, pursuant to the Settlement of War Claims 
Act of 1928. On the same day, this suit was brought, the complaint being 
filed before, and process being served on the Secretary of State after, his 
certification of the awards. 

The Court of Appeals has held that the question with respect to the valid- 
ity of the awards in favor of the sabotage claimants is political in its nature 
and that the District Court was without jurisdiction to entertain it. 

There are, however, certain preliminary questions which are indubitably 
appropriate for judicial consideration, and we think that the proper answer 
to these questions is determinative of the whole case. 

The first question is whether petitioners have standing to bring this suit. 
Except for the situation created by the Settlement of War Claims Act of 
1928, they would have no such standing. They could not be heard to com- 
plain of action upon claims other than their own. And Congress, with or 
Without awards, could provide for the payment of the claims in question 
without let or hindrance by petitioners. But petitioners contend that the 
Settlement of War Claims Act created a fund in the Treasury, known as the 
“German Special Deposit Account”; that petitioners with other earlier 
award-holders are entitled by the Act to payment out of that fund; that the 
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fund is insufficient to pay petitioners’ claims in full if payments are per- 
mitted to be made to the sabotage claimants; and hence that petitioners have 
standing to complain of an unlawful depletion of the fund to their injury by 
means of such payments. 

We think that in these circumstances as shown by the bills petitioners are 
entitled to sue to protect such interests as they may have under the Act. 
Compare Houston v. Ormes, 252 U. S. 469; Mellon v. Orinoco Iron Co., 266 
U.8. 121. But as their standing rests solely upon the provisions of the Act, 
they may not escape its terms or succeed in a challenge to payments for 
which the Act is found to provide. 

The next question is with respect to the effect that should be given under 
the terms of the statute to the action of the Secretary of State in certifying 
the awards. Congress has authorized and required the Secretary of the 
Treasury to pay out of the special account the awards which the Secretary of 
State has certified. There is no question that the Secretary of State has 
given his certificate in this instance. It is adequate in form and substance 
under the terms of the Act. 

Petitioners contend that the certification is a mere ministerial act. It is 
said to mean merely that the award is a genuine document, in the same sense 
that a notary public authenticates the signature of a grantor ina deed. We 
think that this construction of the Act is inadmissible. The notarial con- 
ception of the function of the Secretary of State in this matter ignores his 
role in the conduct of foreign affairs as the right hand of the Executive and in 
particular his relation to proceedings for the determination of claims of the 
United States against foreign governments. There can be no doubt of the 
constitutional authority of Congress to lodge with the Secretary of State the 
authority to consider and pass upon the regularity and validity of the awards 
made by the Mixed Claims Commission for the statutory purpose of qualify- 
ing them for payment out of the account in the Treasury. Congress had 
complete power to decide what payments should be made from that account 
and to attach such conditions as it saw fit. Congress not only had this 
power but it was natural and appropriate that Congress should entrust to the 
Secretary of State the decision of questions that might arise with respect to 
the propriety of the payment of awards made by the Commission and to re- 
quire his affirmative action through certification before payment. The 
Mixed Claims Commission had been created by an executive agreement. 
The claims to be considered by the Commission were only those sponsored 
and presented by the United States against Germany. They were presented 
as claims of the United States, the national claimants themselves having no 
standing save as they were represented by the United States. See Freling- 
huysen v. Key, 110 U. S. 63, 75, 76; Boynton v. Blaine, 139 U. S. 306, 323, 
325; Williams v. Heard, 140 U. 8. 529, 537, 538. The claims so sponsored 
were presented and handled by an American Agent appointed by the Secre- 
tary of State. It was obvious, as the present contentions abundantly illus- 
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trate, that the proceedings before such a commission might easily give rise to 
questions between the governments concerned and might involve diplomatic 
representations or protests with which it would be the duty of the Secretary 
of State to deal. Whatever might be said of such representations or protests, 
or the occasion for them, or with respect to the existence of any international 
right or obligation arising from the agreement setting up the Commission, 
Congress could, and naturally would, require the views of the Secretary 
of State before appropriating money for the payment of awards, and, in 
creating a special fund for that purpose, would look to the Secretary of State 
for the exercise of his appropriate authority on behalf of the Executive and 
thus for his judgment upon the question whether the proceedings had been 
such as duly to qualify the awards for payment. See Frelinghuysen v. 
Key, supra; Boynton v. Blaine, supra. We find nothing in the Settlement of 
War Claims Act which points to a different purpose. 

It is suggested that the Secretary of State construed his action in certifying 
as merely ministerial because he acted at once on the presentation of the 
awards. But the argument overlooks the fact that the Secretary of State 
had long been cognizant of the questions that had arisen in relation to the 
Commission’s authority to grant a rehearing and make the awards. As 
early as October, 1933, the German Government had notified the Secretary 
of State that it regarded the Commission as without authority to grant a 
rehearing on the sabotage claims. The Secretary of State had informed the 
American Agent that the question of jurisdiction was one properly to be de- 
cided by the Commission itself and he directed the American Agent to bring 
the matter to the attention of the American Commissioner, or the full Com- 
mission, for the purpose of obtaining the decision of the Umpire on that dis- 
puted point. In March, 1939, the American Commissioner informed the 
Secretary of State of the withdrawal of the German Commissioner and re- 
viewed the circumstances. In June, 1939, petitioners themselves formally 
communicated to the Secretary of State their objections to the proceedings. 
In the same month the German Embassy advised the Secretary of State that 
its Government regarded the Commission as incompetent to make decisions 
because of the German Commissioner’s withdrawal. This was followed by a 
further protest delivered to the Secretary of State in July and a detailed 
statement by the German Government of its grounds in its communication of 
October 3, 1939, to which the Secretary of State replied on October 18, 1939, 
in the note from which we have quoted. Thus, when the actual awards 
were presented the Secretary of State had before him these diplomatic 
representations and was fully conversant with all the proceedings of the Com- 
mission, with the action of the German Commissioner and the attitude of his 
Government, and with the contentions of petitioners. We find no basis for 
concluding that the Secretary of State in certifying the awards did not act 
after due deliberation or fail to express his considerate judgment, as we think 
the statute contemplated. 
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We are of the opinion that for the purpose of payment under the statute 
the certificate of the Secretary of State must be deemed to be conclusive. 
We do not need to consider whether Congress could commit to the judiciary 
the determination of the validity of the challenged claims (See La Abra 
Silver Mining Co. v. United States, 175 U. 8. 423), for Congress has not done 
so but has made payment out of the fund depend upon the Secretary’s cer- 
tificate. The question in this relation is simply one of the intent of Congress 
as disclosed by the Act. Congress has expressly directed payments to be 
made from the special account of the awards “‘so certified.”’ The literal and 
natural import of this provision is that finality is to be accorded to the 
certificate of the Secretary of State and we perceive no ground for limiting 
the terms of the Act by construction. On the contrary, the nature of the 
questions presented and their relation to the conduct of foreign affairs within 
the province of the Secretary of State support the conclusion that the statute 
should have effect according to its explicit terms. 

In view of the statutory provisions governing this case, we have no occa- 
sion to consider the circumstances in which an international agreement, or 
action thereunder, may be deemed to vest rights in private persons, or the 
scope of such rights in particular cases. See Comegys v. Vasse, 1 Pet. 193; 
Mellon v. Orinoco Iron Co., supra. Petitioners must claim solely by virtue 
of their interest in the fund created by the statute and under its terms they 
are not entitled to complain of payments out of that fund of awards which 
the Secretary of State has certified. 

The judgment of the Court of Appeals is affirmed. 

Affirmed. 


Mr. Justice Roberts took no part in the consideration or decision of this 
case. 


Mr. Justice Black, concurring. 

Mr. Justice Douglas and I concur in the judgment of affirmance but on 
the ground that the petitioners set up no justiciable controversy which the 
court had power to determine. The questions raised by the petitions involve 
relations between the United States and Germany, which we believe are 
constitutionally committed exclusively to the legislative and executive 
departments. 

The sole ground upon which petitioners prayed relief in the District Court 
was that awards made by the Mixed Claims Commission were “ wholly 
null and void and without jurisdiction on the part of the alleged Commis- 
sion.” A declaratory judgment was sought to have the awards declared 
null and void, and to enjoin the Secretary of State from certifying and the 
Secretary of the Treasury from paying such awards made by the Commission. 
In addition petitioners asked a mandatory injunction to require the Secretary 
of the Treasury to pay petitioners without regard to other awards of the 
Commission certified by the Secretary of State. 
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The Secretary of State and the Secretary of the Treasury moved to dismiss 
on the grounds, among others, that the complaint stated no cause of action; 
the court had no jurisdiction to review the action of the Mixed Claims Com- 
mission; the court was without power to pass upon the jurisdiction of the 
Mixed Claims Commission; and the court had no jurisdiction to restrain the 
Secretary of State from certifying awards of the Commission or to enjoin 
the Secretary of the Treasury from paying the claims so certified. The 
District Court dismissed and the Circuit Court of Appeals affirmed on the 
ground that the actions of the Mixed Claims Commission in making awards 
and the Secretary of State in certifying them were committed for determina- 
tion to the political department of government and therefore the courts 
were without power to review their determination. We agree with their 
conclusion. And in this view we believe the certifications of the Secretary 
of State must be deemed final and conclusive in the courts, not because the 
conduct of the Secretary and the Commission preceding certification meets 
approval of the courts, but because power to make final determination rests 
with the political departments of government alone. 

The fundamental questions raised by the petitions as presented to the 
District Court, were: Who can challenge the propriety of the Commission’s 
awards? Does the judicial branch of government, rather than the political, 
possess the power finally to determine the propriety of the awards? And the 
fact that petitioners sought to challenge the Commission’s power by proceed- 
ings against the Secretaries of State and the Treasury, and not by direct suit 
against the Commission, is immaterial. If petitioners cannot directly attack 
the Commission in the courts, neither can they, in the absence of Congres- 
sional consent, assail the propriety of its awards through the expedient of 
suits against others charged with responsibility for executing the final deter- 
mination of the Commission. 

The Mixed Claims Commission was set up pursuant to an agreement 
between the United States and Germany. The agreement gave the Com- 
mission full power to hold hearings to determine ‘‘the amount to be paid by 
Germany in satisfaction of Germany’s financial obligations’? under two 
treaties previously made between the two countries. The agreement 
further provided that ‘‘the decisions of the Commission and those of the 
Umpire (in case there may be any) shall be accepted as final and binding upon 
the two governments.”” The Commission was set up with an Umpire and 
all of the awards were reported to the Secretary of State by the Commission. 

While petitioners contend that they have the right to challenge the certifi- 
cation of the Secretary of State, it is to be remembered that their petitions 
ultimately rest solely upon the premise that it is his duty to refuse to carry 
out the Commission’s awards because of alleged impropriety of the proceed- 
ings of the Commission. They say that the Commission was without 
jurisdiction and power to make awards to certain claimants other than them- 
selves; payment of these awards out of a fund that is limited in amount will 
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result in diminishing payments to them below the full amount of their award 
with interest; since the Commission was without power—as they charge— 
to make these other awards, the Secretary of State should not have certified 
them for payment; and for the same reason the Treasury should not pay 
them. They assert a right through court procedure to challenge payment 
to the other claimants by reason of an Act of Congress of 1928.4 

But the 1928 Act provides that the Secretary shall from time to time certify 
to the Secretary of the Treasury the awards of the Mixed Claims Commission 
of the United States, and that the Secretary of the Treasury is authorized 
and directed to pay ‘‘the principal of each award so certified, plus the interest 
thereon in accordance with the award, . . .””. Nowhere in the Act is there 
any language which either expressly or by fair implication indicates a purpose 
of Congress to permit some claimants to resort to the courts—as petitioners 
here have done—to determine the propriety of awards by the Mixed Claims 
Commission to other claimants. 

The exact challenge made by petitioners against the awards of the Com- 
mission is the subject of a diplomatic controversy between the United States 
and Germany. Germany’s contention is the same as petitioners’. And the 
Secretary of State, in charge of our foreign affairs, has declined to accede to 
Germany’s contention that the particular awards here in controversy were 
improper and should not be certified or paid. The immediate subject matter 
of petitioners’ complaint, upon which rests the power of the court to act, if 
it has any power, has therefore been repudiated by the political branch of 
our government. A contrary conclusion by the courts would bring about a 
square clash between the executive and judicial branches of government. 
And far more than this. Whoever is entrusted finally to determine what 
government must or must not do in a dispute between nations is the ultimate 
arbiter of momentous questions of public policies affecting this nation’s 
relations with the other countries of the world. 

The controversy here bears all the earmarks of that type of controversies 
which our Constitution has confided exclusively to the executive or political 
departments of government, and concerning which this court has many 
times repeated ‘‘that the action of the political branches of the government 
in a matter that belongs to them, is conclusive.’ Since this clearly ap- 
peared from the face of the pleadings at the very outset, the District Court 
properly stayed its hands and renounced power to proceed. 


445 Stat. 254. 

5 Williams v. Suffolk Insurance Co., 13 Pet. 415, 420; United States ex rel. Boynton ». 
Blaine, 139 U. S. 306, 320, 321, 322-6; Frelinghuysen v. Key, 110 U. 8.63. No good purpose 
would be served by setting out the numerous decisions of this court to the same effect. Fora 
collection of such cases see Digest of the U. S. Supreme Court Reports, Vol. 4, Courts, Secs. 
49-63. 
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International Law. By L. Oppenheim. Vol. II. Disputes, War and Neu- 
trality. 6th ed. Edited by H. Lauterpacht. New York, London and 
Toronto: Longmans, Green & Co., 1940. pp. xliv, 766. Index. $17.50. 


Ignoring the theory of inter arma silent leges, Professor Lauterpacht has 
brought out another edition of Oppenheim’s International Law, the 5th 
edition of which was published barely five years ago.!_ In view of the history 
of those five years and considering the fact that this edition went to press 
when France was collapsing, concentration on the laws of war rather than 
on the laws of peace is quite appropriate. As far as legal developments of 
international law in time of peace are concerned, there is little the Editor 
could add to another edition of Volume 1. The changes in the most recent 
edition of Volume 2 naturally reflect the events which have taken place in 
the world. Some twenty new, or substantially new, sections deal with 
problems arising out of the disintegrating international society * or created 
by the modern methods of warfare. The experiences of the present war 
form the subject of some of these new sections,‘ while, in other instances, 
they induced Professor Lauterpacht to revise partially sections from his 
earlier edition.’ Needless to say, the bibliographies and footnote references 
have been brought up to date throughout the volume with the conscientious- 
ness and discrimination to which one is accustomed in Professor Lauter- 
pacht’s writings. 

The size of the volume is somewhat smaller than the 5th edition due, on 
the one hand, to smaller print and, on the other, to the omission of substan- 
tial parts of the earlier edition. These omissions nowhere affect substance; 
in fact, in most instances they definitely improve the clarity of exposition. 
The war has not essentially influenced the Editor’s views on the law; he 


1 Reviewed in this JourNAL, Vol. 30 (1936), p. 560. 

* F.g., § 52 ab (Cases of Declared ‘‘Resort to War’) brings up to date interpretations of 
the League Covenant in the wars between Bolivia and Paraguay, Italy and Ethiopia, Japan 
and China, and Finland and Soviet Russia, §§ 292A, 296a, 3lla, 312a, dealing with Neu- 
trality in the most recent period. 

* F.g., problems created by the use of airplanes. See § 214h (Liability of Civil Aircraft 
to Capture), § 335a (The Washington Rules and Aircraft), § 356a (Aérial Observation from 
Neutral Territory), § 380b (Blockade by Aircraft), § 435a (Trial of Captured Aircraft). 

‘F.g., § 71a (Mandated Territories as a Region of War), § 162a (Incitement of Enemy 
Subjects to Rebellion), § 325A (The Altmark Case) with reference to passage of belligerent 
warships through neutral territorial waters, § 333a (Defensively Armed Merchantmen in 
Neutral Ports), § 390c (Long Distance Blockade After the World War), § 421b (The Navi- 
cert System). 

° E.g., § 521 (Resort to Force Short of War) bringing up to date violations of the Kellogg- 
Briand Pact since 1935; §25j (Disarmament Conference) substantially revising part of 
§ 25i of the 5th edition; § 350 (Supply on the Part of Neutral Subjects). 
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still believes that the League Covenant and the Kellogg-Briand Pact are 
the two most important treaties, although little if anything is left of the 
structure of international society which it was believed rested on those 
foundations. 

Apart from the great usefulness of such an up-to-date volume, it is 
certainly encouraging to see competent men, amidst wanton efforts to 
destroy civilization, devoting themselves to scholarly pursuits in the field of 
international law, undisturbed by the low esteem in which that law is held 
today. Francis DEAK 


International Boundaries. A Study of Boundary Functions and Problems. 
By 8S. Whittemore Boggs. New York: Columbia University Press, 1940. 
pp. xi, 272. $3.25. 

Considering the vast importance of the subject of international boundaries, 
there is a surprisingly small literature upon it. The juridical aspects were 
considered by Paul de Lapradelle; there are, of course, treatises upon his- 
torical geography, there are tendenzschriften (mostly German), the classic 
lecture of Lord Curzon, and the works by Adami and Holdich, but there is 
no book quite like that of Dr. Boggs, which considers the broad subject 
from the point of view of the professional geographer for the benefit of the 
non-professional reader. The volume ought to appeal strongly to the 
student of international law and relations and to the man of affairs. Origi- 
nally prepared as lectures delivered at Columbia University, the material 
has been enlarged and systematized, the result being the present compre- 
hensive and satisfactory work. The author has kept himself quite within 
the limits of the title. The concept of the international boundary is con- 
sidered from the geographical and not from the legal point of view; the 
“functioning” of the boundary is considered as a sociological problem in 
the larger sense, rather than as a matter of administration. The “problems” 
discussed are not pending boundary disputes, but rather the geographical 
questions involved in transferring a treaty-description to the map and from 
the map to the surface of the earth, with the peculiar questions involved in 
water-boundaries. 

After two preliminary chapters, the author proceeds to a regional con- 
sideration of the subject, begining with the boundaries of the United States. 
The delimitation of water-boundaries, as to which the United States has had 
a preponderant interest, is discussed at length. Included is a consideration 
of the delimitation of the marginal sea, in which the author rather modestly 
sets forth the Boggs theory of delimitation, proposed by him at the Hague 
Conference for the Codification of International Law in 1930. 

The book is packed with interesting information difficult to obtain else- 
where. Before the outbreak of this war there were, according to the author’s 
estimate, over a hundred thousand miles of international boundaries, four 
times the circumference of the earth. Considering the ratio of land and 
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water areas, the total represents the startling consequence of the growth of 
national states. How many miles will there be at the end of the present 
war? J. S. REEVES 


La Réparation du Préjudice en Droit International Public. By Jean Per- 

sonnaz. Paris: Recueil Sirey, 1939. pp. 352. Index. Fr. 60. 

The pecuniary responsibility, or what we call the liability of the state, 
in tort, has become a grateful subject for wide discussion during the past 
quarter of a century because the data and experience of claims commissions 
and domestic legal systems constitute tangible source materials. It is 
perhaps the most strictly legal of the various topics of international law. 
In recent years the attention of publicists has been directed toward an im- 
portant subdivision of the general topic—the measure of damages—which 
also is buttressed by the data of diplomatic settlements and arbitral awards. 
Hauriou, Whiteman, Salvioli, Spiropoulos and others have made important 
contributions to this special topic. 

Now comes a French lawyer, Personnaz, who endeavors to synthesize and 
criticize the available material, including the opinions of publicists. Equipped 
in the civil law and in the source materials of international law, he has 
thrown light on such dark places as the relation between the nature and source 
of the injury, wilful or accidental, and the measure of damages; what is 
meant by restitution of the status quo ante or ‘‘equivalence,” and the ele- 
ments of the principle of ‘‘equivalence”’ in making reparation; when lucrum 
cessans is allowed and why, and when it is granted under other names, 
although disavowed in principle; under what circumstances restitution in 
kind is or should be required; the influence on the measure of damages of the 
political and financial status of the wrongdoer and of the victim; an analysis 
of the ambiguous concept, ‘‘indirect damages’’; the application and tech- 
nique of evaluating the measure of damages in particular cases. Through- 
out the author maintains a nice balance between theory and practice. 
While using the case system, his general approach and philosophy is that 
of the civilist. He has read exhaustively and displays a critical and not 
merely a reportorial faculty. His work is a major contribution to a much 
debated subject. Epwin BorcHAarRD 


Elements of International Relations. By Frederick A. Middlebush and 
Chesney Hill. New York and London: McGraw-Hill Book Co., 1940. 
pp. viii, 498. Index. $3.25. 

Textbooks on international politics have been appearing lately in great 
profusion, in response to the wide interest in the subject, its development 
as a separate discipline, and the many new courses devoted to its study. 
During the past year or two notable contributions have been made by 
Sharp and Kirk, Maxwell, Steiner, and Brown and Roucek, thus adding 
considerably to the range of choice of the professor of international rela- 
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tions who already had on his desk the texts of Schuman, Simonds and 
Emeny, Buell and others. One of the most succinct and systematic of the 
new texts is the one just published by Middlebush and Hill. The authors 
have quite properly treated the subject as a synthesis of disciplines, and 
have avoided the temptation to look on international affairs from the special 
point of view of their particular interest. Another admirable feature of the 
book is that the authors have studiously avoided turning the study into a 
treatment of current events. Consequently there is little danger that this 
book will soon grow out of date. 

The purpose of the authors was admittedly to offer ‘“‘an introduction for 
the elementary student to the whole field of international relations as a 
political science subject.’”’ Thus the book has purposely been made short, 
the authors adding after each chapter further readings for the student who 
desires more comprehensive studies. This working bibliography constitutes 
one of the best features of the book. 

Some may feel that in the desire to attain brevity the authors have had 
to sacrifice some of the interest created by illustration and example. Even 
the graphs and charts which distinguish, for instance, the books of Schuman 
and Simonds and Emeny, are almost entirely absent. The chapter on the 
organization of the League of Nations is almost entirely factual, with little 
analysis or criticism. Only nine lines are devoted to the influence of the 
permanent bureaucracy on the control of foreign policy. On the other 
hand, the sanctions experiment against Italy is comprehensive and interest- 
ing, and the spirit and method of this chapter might with profit have found 
expression in other parts of the work. 

The book is concise and systematic, distinguished throughout by careful 
statement and sober judgment, and is valuable as an elementary or intro- 
ductory text. JoHn B. WHITTON 


L’Evolution du Concept de la Neutralité. By Hamed Sultan. Cairo: 
F. E. Noury & Fils, 1938. pp. xvi, 351. Bibliography. 


This monograph is in essence a handbook on neutrality. The subject is 
treated under three main divisions: the origin and development of the 
concept, covering the period from its early inception to World War I; the 
decline of neutrality during 1914-18; and the modern conception of neutral- 
ity after 1918. In the first part, the author apparently leaned heavily on 
the first volume of Neutrality: Its History, Economics and Law, prepared and 
published some years ago under the auspices of the Columbia University 
Council for Research in the Social Sciences. Indeed some passages in Mr. 
Sultan’s work are close paraphrases, if not almost literal translations, of 
that volume.! Perhaps the most interesting part of the book is Mr. Sultan’s 


1Cf., e.g., the types of early neutrality treaties in Mr. Sultan’s book, p. 26 ff., with the 
Columbia neutrality studies, Vol. 1 (by Jessup and Desk), p. 24 ff.; the characteristics of the 
contraband concept in Sultan, pp. 32, 35, with the analysis in Jessup and Dedk, pp. 51, 103. 
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analysis of the influence of the pacifist movement on the growth and decline 
of neutrality (p. 185 ff.). The impact of the League of Nations Covenant 
on neutrality and our so-called “neutrality” legislation beginning with the 
Joint Resolution of August 31, 1935, are examined in the third part. It 
cannot be said that this examination proceeds from a novel angle or contains 
any startling revelations. The discussion of American foreign policy and the 
influences which played their respective parts in the shaping of our neutrality 
legislation perhaps oversimplifies the problem, but is doubtless useful for 
the audience—so distant from our shores—for which the book was primarily 
written. It may be noted, also, that the citation of authorities is often 
inaccurate?—a habit unfortunately quite characteristic of many legal 
publications in the French language. 

The author’s conclusion that “‘the immorality of neutrality is evident’ 
(p. 331) follows his criticism of our “neutrality” Acts of 1935-36 and 1937. 
This conclusion is challenged by the distinguished Italian scholar, Professor 
Siotto-Pintor, who wrote the Preface. The issue is, for the time being, 
wholly academic in the light of the events which have occurred in various 
parts of the world since this book was completed three years ago. It will 
be the task of a future generation to answer the question of whether the 
interdependence of the world today requires the abandonment of neutrality 
and isolation or whether the failure to localize war through neutrality was 
due to other causes. Francis DEAK 


Control of Aliens in the British Commonwealth of Nations. By C. F. Fraser. 
London: Hogarth Press, 1940. pp. 304. Index. 12s. 6d. 


In this very useful handbook Mr. Fraser deals with the law and adminis- 
trative practice affecting aliens in the United Kingdom, Eire, Canada, Aus- 
tralia, New Zealand and South Africa. He also has a heading for Northern 
Ireland (which he correctly disposes of by reference to the United Kingdom), 
and a chapter on aliens in the present war. His treatment of the subject is 
arranged under the headings, general matters, exclusion, expulsion, legal 
status of aliens, nationality and naturalization, and comment for each of 
the countries. He has rather strong feelings about the secrecy and the 
arbitrary and bureaucratic practices of the Home Office, its ministers and 
Officials in the United Kingdom. Every lover of freedom and of fair play 
will sympathize with these sentiments, but in the present state of the world, 
sympathy for the unfortunate is likely to be the extent of remedial action in 
this field. Despite the wall of official silence which confronted him when 
trying to get information from the Home Office officials, Mr. Fraser does 
cite two or three interesting and amusing reasons suggested by them for 
excluding aliens in the past, among them, carrying saxophones (being mem- 

* See, ¢.g., p. 32, note 1, where the author quotes Judge Moore’s definition of contraband, 


presumably from the Political Science Quarterly, although at the place cited there is no 
writing of Judge Moore’s published or even quoted. 
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bers of jazz orchestras), alarm clocks, and carving sets (waiters) in their 
luggage. 

While the special problem of married women is mentioned, it is not com- 
plete or brought up to date in certain cases. In fact this would be my gen- 
eral criticism of the book as a whole. It is, and must be, impossible to treat 
such an intricate and difficult question fully for so many countries in such 
small compass. This, too, is probably responsible for the fact that the 
author makes certain statements or generalizations without the necessary 
supporting evidence or references, ¢.g., the statement (p. 89) that the peak 
of Canadian immigration “‘came in 1909” (it should read 1913), and the 
statement (p. 125) ‘“‘until late years a Canadian naturalization certificate 
was not honoured abroad.’’ The index is too slight and limited for a book of 
this kind. A further difficulty for the author is occasioned by the war, 
which tends to suspend the operation of many normal laws and practices 
and may have many unforeseen results in a field like this. However, despite 
these limitations, the book is a useful reference for anyone interested in the 
problems of aliens in the countries of the British Commonwealth. 

Norman MacKEnzie 


Juggernaut Over Holland. By E. N. van Kleffens. London: Hodder & 
Stoughton, 1940; New York: Columbia University Press, 1941. pp. x, 
195. Index. $2.50. 

For a century The Netherlands successfully followed a policy of isolation 
and neutrality. The Dutch example served as a powerful argument for a 
policy of neutrality and for the international system which permitted it. In 
the sad end of that policy in the present war the policy and the system with 
which it was compatible received a staggering blow. In this personal ac- 
count the Netherlands Foreign Minister records the events of the last 
troubled years, and more especially the last agonizing days of his country’s 
experience in the pursuit of that policy. It is this fact which gives this 
slender volume significance as a document in diplomatic history and inter- 
national law. 

Minister van Kleffens briefly outlines Dutch foreign policy before the in- 
vasion and justifies it by stating that it was adapted to the needs of the 
continents of which the Netherlands empire formed a part. Three hundred 
years of history had proved that there could be no peace in Europe as long 
as The Netherlands was deprived of its ancient liberties. Van Kleffens 
makes no apology for his country’s policy and he does not spare the Allied 
governments for their retaliatory measures which hit neutrals no less hard 
than the enemy. The Netherlands protests to these measures were of no 
avail. ‘Once more belligerent interest had silenced the voice of law.” 
Germany, on the other hand, insisted that Holland supply Germany with 
all she supplied in normal times, which, of course, was impossible unless 
Holland could overcome the British fleet. The German Government gave 
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the Dutch Government specific assurance that the neutrality of The Nether- 
lands would be respected. To give this assurance greater solemnity the 
German Minister, in pursuance of his instructions, requested that he be al- 
lowed to repeat it to the Queen in person. Yet, “without even any pretense 
of an ultimatum, previous warning or attempt at negotiation,’’ Germany 
launched her callous attack on a small and militarily weak people. Several 
hours after the invasion had begun the German Minister made his official 
call to announce the fact, and to justify it on the ground of Allied plans to in- 
vade the Low Countries. Van Kleffens characterizes his statement as ‘“‘a 
document in the truest Nazi style: the threat was there, the intimidation, 
the alluring promise, and the false grounds.” Thus the neutrality of The 
Netherlands came to an unfortunate end, and probably with it also an epoch 
in the history of international law. A. VANDENBOSCH 


The United States and Japan’s New Order. By William C. Johnstone. New 
York, London and Toronto: Oxford University Press, 1941. pp. xii, 392. 
Index. $3.00. 


This book, begun independently, but carried forward and published under 
the auspices of the Institute of Pacific Relations, has for its purpose an ex- 
amination of the effect of the Chinese-Japanese conflict on American rights 
and interests in China, and, generally, on American Far Eastern policies. 
These rights and interests are both political and commercial in character, 
and to them one may add the moral considerations raised by Japan’s methods 
of advancing her alleged rights and interests in Eastern Asia. 

As is well known, the treaty and other conventional rights of foreign coun- 
tries, including the United States, in China are many and diverse in charac- 
ter, and together create a most complicated situation in the Far East. In 
Part I of his work, Professor Johnstone, in successive chapters, deals with 
extraterritorial rights, rights of residence and trade in the open ports and 
travel in the interior, rights in special areas, rights with regard to the protec- 
tion of citizens and their property, shipping and inland navigation rights, 
and rights in relation to such special Chinese agencies as the Maritime Cus- 
toms Service, the Chinese postal, telegraph and wireless services, and the 
Whangpoo and Hai Ho Conservancy Boards. Special chapters are de- 
voted to American rights under the Nine Power Treaty and to their viola- 
tion by the Japanese. 

Part II of the work deals with American trade and business in China, with 
American religious, educational and philanthropic enterprises in China, and 
with the attitude of Americans in China toward the Chinese-Japanese con- 
flict. With regard to this last matter, Professor Johnstone’s report is based 
upon information obtained by him during a recent visit to China. In Part 
III of his work, Professor Johnstone deals in the main with the official and 
quasi-official statements interchanged between the United States and Japan 
since 1937, and with the events calling forth these communications. In a 
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final chapter, Professor Johnstone ventures to outline a Far Eastern policy 
for the United States. Of the policy thus advocated there is space only to 
say that it is a strong one. 

Of the general merits of the book under review it may be said that it is a 
thoroughly scholarly one. The facts are well selected and organized and 
their significance duly pointed out. It may be added that Rear Admiral 
H. E. Yarnell introduces the work with a short commendatory Foreword. 

W. W. WILLouGHBY 


Czechoslovakia: Twenty Years of Independence. Edited by Robert J. Kerner. 
Berkeley and Los Angeles: University of California Press, 1940. pp. vii, 
504. Index. $5.00. 

This is a collection of chapters by various writers on the history of Czecho- 
slovakia and its accomplishments. As usual in such cases, the essays are of 
unequal value and accuracy. Delineation of Czech history prior to 1914 by 
Messrs. Hrdlicka, Thomson, and Kerner is altogether praiseworthy, but as 
much cannot be said for the chapters on, ‘‘ What Woodrow Wilson and Amer- 
ica Meant to Czechoslovakia,” ‘‘Constitutional and Political Structure,” 
and ‘‘ Political Parties.”” Professor Miller almost entirely neglects the work 
done in America prior to Masaryk’s arrival in 1918, and of which Masaryk’s 
addresses and negotiations were a continuation. Stefanik’s organization of 
a Czechoslovak legion in 1917 is ignored, as are such institutions as the Slav 
Press Bureau, the resolutions of Senator Kenyon (1917), Senator King 
(1918), and the influence of A. H. Putney in the Department of State. 
More, Wilson’s knowledge of the Czech cause, appearing from his work, 
The State (1889), and in his Buffalo Flag Day speech of 1917, are unmentioned 
by the essayist. Professor Graham pays little, if any, attention to govern- 
mental practices such as censorship and limitations upon freedom of as- 
sembly. Indubitably, Czechoslovakia was the most advanced state in 
Central Europe, and on the road to full democracy, but its cause in the 
future would best be served by a more critical attitude. Mr. Graham’s 
“Parties and Politics” contains errors of fact, among them being an assertion 
that the National Democratic Party opposed universal suffrage and “‘sought 
to restrict the franchise in the interest of the property-owning classes.’”’ No 
party in Czechoslovakia opposed universal suffrage, and the National Demo- 
cratic leader, Dr. Kramar, came out for universal suffrage as early as 1907 
within the Austrian Empire. The League for Electoral Reform in 1929 was 
not led by General Gajda, but General Gajda had a second place on the 
ticket in a Prague district and came into Parliament not by direct ballot, as 
the heads of the ticket did, but as a result of the excess votes received by the 
League which did not espouse a corporative régime. Professor Vondracek 
in his “ Diplomatic Origins” relies almost entirely on official sources and 
does not take into account, as far as Polish relations are concerned, prohibi- 
tion of transit of munitions to Poland in its struggle against the Bolshevik 
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onslaught. The struggle over reparations, misnamed ‘“‘liberation tax,” 
imposed by Great Britain and France and advocated by Mr. BeneS, a sig- 
nificant episode, is overlooked. Professor Schmitt in his admirable study 
“The Road to Munich” wisely warns that “foreign offices seldom reveal 
their hands fully to the most trusted representatives of the press.’ In 
many ways it is too early to write a definitive political and diplomatic his- 
tory of Czechoslovakia. Ambassador Dodd’s diary and even the declara- 
tions of Dr. Benes in the United States, place in a different light from that 
of the authors many an event they seek to interpret. In the field of eco- 
nomic and social policies Czechoslovakia was an enlightened state and is done 
full justice by Miss Textor and Messrs. Schacher, Lewis and Miller. The 
same observation applies to minority and cultural policies, described by 
Messrs. Roucek, Stuerm, Druce, Vojan, and others. The chronology of 
Mr. Howard lists as chief delegates to the Peace Conference Masaryk, 
Bene’, Kramar and Stefanik. Masaryk was not a delegate, remaining in 
Prague as President. Stefanik’s death in an airplane accident prevented 
his designation if it ever was contemplated. CHARLES PERGLER 


World Wide Influences of the Cinema. By John Eugene Harley. Los An- 
geles: University of Southern California Press, 1940. pp. xvi, 320. 
Index. $2.00. 


This study surveys the development of the cinema and the limitations 
imposed thereon by state and national authorities. The broad range of the 
discussion embraces nine chapters and six appendices exploratory of the far- 
flung reaches of national and international censorship trends. The univer- 
sality of popular appeal and infinite cultural potentialities of the cinema as 
one of the principal visual arts marks the starting point of the survey. Its 
facility for peaceful penetration on world social, economic and political 
fronts overleaping language and other barriers stimulates the trend toward 
artificial political controls of censorship. The onward surge of the cinema 
on its ever-broadening front pushing out beyond national boundaries has 
reached the point of international regulation at a critical time as related to 
the evolution of other controlling technical and political forces. The cinema 
coincides with the high speed technical arts of radio and aéronautics con- 
tributing its quota to an increasingly integrated world torn by the collision 
of the basic political philosophies of democracy and totalitarianism. 

Censorship in its impact on the cinema is a constricting and retarding 
force operating on local, national, and international political levels. Of the 
thirty states of the United States in which official film censorship legislation 
has been sought, seven have statutes in force. Most nations invoke some 
form of film censorship, frequently responsive to prevailing political policies. 
Some countries have projected certain film controls into the international 
area. In form, these conventions have been both multilateral and bilateral. 
In substance they concern concessions to educational and publicity films. 
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The Geneva Convention of 1933 has been ratified by 27 states, while the 
Buenos Aires Convention of 1936 has been ratified by twelve states. Ger- 
many has taken the lead with her Axis partners in bilateral film agreements, 
followed by agreements among certain Latin Powers. The book is a con- 
tribution to the field, with index, documentation and appendices. 

Howarp S. LeRoy 


Our Rising Empire, 1763-1808. By Arthur Burr Darling. New Haven: 
Yale University Press; London: Humphrey Milford, 1940. pp. vi, 595. 
Index. $5.00. 

The first thing that strikes the reader of Professor Darling’s volume is 
the fact that his narrative really begins with the outbreak of the American 
Revolution. Despite the dates on the title page, the author ignores the 
period from 1763 to 1776, and makes no attempt to discuss the many causes 
of the struggle for independence. In his discussion of the diplomatic diffi- 
culties that attended the formation of the American Union, he leans heavily 
upon the well-known monographs of Professors Corwin and Bemis. But 
there are many omissions that will strike the attention of most students of 
the period. The irrepressible Beaumarchais does not stride across the dip- 
lomatic stage with the gay assurance and winning ways that are so strongly 
emphasized in previous accounts. His réle is so minor that his name hardly 
appears on the program, and his influence upon Vergennes is distinctly mini- 
mized. The strange antics of Silas Deane are passed over in silence, and 
Professor Abernethy’s scathing criticism of this first American ‘dollar 
diplomat”? appears to have escaped the none-too-watchful eye of Dr. 
Darling. Abernethy has also turned his guns upon Benjamin Franklin, and 
the sage of Philadelphia takes on the sorry appearance of Franklin the 
Fatuous. Burton J. Hendrick has confirmed this unfriendly picture, and it 
is somewhat surprising to discover that Dr. Darling makes no comment 
whatever upon these serious strictures. 

In most monographs that deal with the diplomacy of the American Revolu- 
tion, we usually find some discussion of the réles played by Catherine of 
Russia and Frederick the Great. Dr. Darling seems to have a democratic 
disdain for royalty, and these familiar figures are all but excluded from his 
pages. Theimportance of Dutch assistance in the early years of the Revolu- 
tion is hardly mentioned, and even the most careful reader would never 
suspect that the island of St. Eustatius played a significant part in the 
winning of American independence. The interrelations between sea power 
and diplomacy are not given serious consideration in a study that should 
have emphasized them. 

Dr. Darling writes a wearisome and lengthy account of the peace negotia- 
tions of 1782, without any mention of the controversy concerning the influ- 
ence of the conquests of George Rogers Clark upon the terms of peace. He 
likewise ignores the contention of Professor Alvord with reference to the 
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friendly and generous role that Lord Shelburne played in fixing the bound- 
aries of the United States. In a monograph that is limited to the period 
from 1776 to 1803, it is difficult to understand why Professor Darling did not 
have ample room to discuss the establishment of American trade relations 
with China. These relations grew rapidly, and the Chinese market for furs 
led venturesome skippers to frequent the Northwest Coast of America in 
search of the elusive sea-otter. One of these Yankee mariners was Captain 
Gray, the discoverer of the Columbia River. It was a happy accident, for 
empire followed in its wake, and it is the rising American empire that Dr. 
Darling is talking about. 

But despite these omissions, this study has many good points, and it is 
a welcome addition to the literature on American foreign policy. We have 
long needed a scholarly survey of Franco-American relations during the two 
decades that followed the close of the American Revolution. Dr. Darling’s 
monograph fills this gap, and it will also serve as the basis for more detailed 
studies on this important topic. CHARLES CALLAN TANSILL 


The President: Office and Powers. By Edward S. Corwin. New York: 
New York University Press; London: Humphrey Milford, 1940. pp. 
xiv, 476. Index. $5.00. 


After an introductory discussion of conceptions of the office, and of quali- 
fications, election and tenure, Professor Corwin deals with the President as 
administrative chief, as chief executive, as commander-in-chief, as organ of 
foreign relations, and as popular leader and legislator. Keen as well as 
thorough, the author’s analysis of practice and opinion is primarily a useful 
epitome of American constitutional law with respect to the powers of the 
President under the Constitution. Readers of this JouRNAL, remembering 
his earlier study of The President’s Control of Foreign Relations, will be in- 
terested chiefly in Professor Corwin’s chapter treating the President as organ 
of foreign relations. 

Reviewing the constitutional controversy between Hamilton and Madison 
over the issuance of Washington’s neutrality proclamation of 1793, the 
author shows how the President’s réle as ‘“‘sole organ of the nation in its 
external relations” (p. 208) came to be one involving policy-forming powers 
rather than that of serving merely as a ceremonial mouthpiece for the com- 
munication of decisions made by other organs of government. Moreover, 
on the basis of his authority as chief executive and commander-in-chief “he 
has been able to lay claim successfully to a kind of international capacity as 
executive of the Law of Nations, especially when American interests abroad 
are menaced by other countries.”” (p. 253.) However, since the Constitu- 
tion itself, Professor Corwin finds, “is an invitation to struggle for the 
privilege of directing American foreign policy’ (p. 200), the President’s 
dominant position does not amount to monopoly. While he has the ad- 
vantages derived from the unity, continuity, secrecy, despatch, and superior 
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information of his office, nevertheless the collaboration and control of Con- 
gress is a substantial factor in shaping the foreign relations of the United 
States; and “the President’s diplomatic powers are, and always have been, 
a function of our foreign policy, and if they seem dangerously great today 
it is partly because our position in the world has become, for one reason or 
another, dangerously great.’ (p. 254.) 

Particularly significant, of course, is the President’s opportunity ‘to 
exercise at times the war-making power without prior consultation of Con- 
gress, especially in the region of the Caribbean,” and his ability ‘simply by 
his day-to-day conduct of our foreign relations to create situations from 
which escape except by the route of war is difficult or impossible.”’ (p. 253.) 
But, as a barrier against involvement in international conflict, the most 
meticulous elaboration of constitutional precepts with respect to the alloca- 
tion and distribution of power is bound to prove ineffective. The humblest 
subject of the most absolute autocracy may plunge his sovereign into war, 
as was done by the obscure Spaniard who cut off Jenkins’s ear. ‘“‘ Indeed, 
a nation’s relations with another nation may be determined by the latter’s 
decisions rather than by its own. The United States may proclaim its in- 
tention of rendering all possible aid falling ‘short of war’ against ‘aggressor 
nations’; but if the latter choose to regard the aid rendered under this 
formula as amounting to war upon themselves and proceed accordingly, 
then such aid will not, in fact, have fallen short of war. Likewise, however, 
an announced policy of keeping out of war would not necessarily produce 


that outcome, but might lead to the exactly opposite result.”” (pp. 199-200.) 
EDWARD DuMBAULD 


Mr. House of Texas. By Arthur D. Howden Smith. New York and Lon- 
don: Funk & Wagnalls Co., 1940. pp. xiv, 381. Index. $3.50. 

In writing this biography the author had the benefit not only of the per- 
spective afforded by time but also of such books as Baker’s Woodrow Wilson 
and World Settlement, Creel’s The War, the World, and Wilson, Seymour’s 
The Intimate Papers of Colonel House, and Mrs. Wilson’s memoirs. These, 
in the light of his own long and close association with House, enabled him to 
present a balanced, even though sympathetic, treatment of his subject. 
The first three chapters trace hurriedly the background and early life of 
House—just enough to explain his political methods, his practical experience 
in influencing Texas politics, and his sympathetic attitude toward England. 
The next six chapters take us from the beginning of the intimate friendship 
between Mr. House and Governor Wilson, on down through the war years, 
to the Paris Peace Conference and the final, fateful defeat of the Wilsonian 
program in the Senate. The last chapter throws new light on the break 
between the two friends. 

Some of the more significant points developed by the author about his 
subject may be summarized: The key to House’s policy from August, 1914, 
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was that victory for Britain and France was essential to the future safety 
of the United States and of the states of Latin America; he did not believe 
that Bryan had the slightest understanding of the implications of a German 
victory; he urged a United States-Latin American pact to provide hemisphere 
security and inter-American peace; his ‘‘contribution to the war was his 
service as coordinator”; President Wilson should not have gone to Paris; 
House having become ill, the Peace Conference was deprived of the ‘“‘single 
mind amongst the personalities which combined the qualities of statesman- 
ship and political craft requisite to the coherence of so many opposing forces”’ 
(p. 299); contrary to the charge made by Baker, House did not betray Wil- 
son’s trust while the President was absent from Paris; the President himself 
was responsible for the defeat of the Treaty and Covenant in the Senate, 
although this assuredly does not exonerate the opposition bloc from the 
charge of narrow, partisan, demagogic methods and attitudes. The author 
agrees with House in believing that the famous October (1918) statement by 
Wilson asking for the election of Democrats to Congress in November was a 
serious, perhaps fatal, political blunder. Another interesting note—one that 
runs through the entire volume—is the parallelism between the present 
situation and that of 1914-1918, except that the issues at stake are clearer 
today than they were before. The author is convinced that House’s “ coun- 
sel today would be the same as it was in those years”’ (vii): that human free- ° 
dom is at stake, and that isolationism for the United States is suicidal folly. 
This volume may not be the last word on Colonel House, but certainly it is 
a readable, worth-while contribution. CHARLES A. TIMM 


La Vie Internationale dans la Gréce des Cités (VI*-IV* s. av. J.-C.). By Vic- 
tor Martin. Paris: Librairie du Recueil Sirey, 1940. pp. xii, 630. In- 
dex. Sw. fr. 11. 


This study of relations among the Greek city-states of the classical era is 
an outgrowth of a series of lectures delivered by the author (Rector of the 
University of Geneva and a specialist in ancient history) at the Graduate 
Institute of International Studies. In the first part he examines in detail 
the characteristics of the entities whose relations form the subject-matter of 
the book. The second and by far the longest part is devoted to a systematic 
and carefully documented survey of the main forms and institutions of inter- 
city relations—alliances, imperialism, peace treaties and pacific means of 
settlement of disputes. While all of these institutions have been studied by 
various writers, the present work displays a rare ability to see and describe 
the salient features of each institution as parts of a single process—the 
dynamics of power politics. For instance, the discussion of arbitration 
centers not on the phraseology employed in treaties, but on the political 
conditions of the success or failure, as the case might be, of resort to this 
means of peaceful settlement. The stress is thus put, quite properly, on the 
underlying realities of interest and power and on the failure of the Greeks 
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to work out a system of international order owing to the absence of the 
psychological conditions requisite for such a system. Nevertheless, an in- 
ternational lawyer cannot fail to be impressed by the frequency of references 
to incidents which involved legal problems, especially those of treaty inter- 
pretation and termination. A Greek city no less than a modern state took 
pains to allege a good cause (usually a prior breach by the other party) for 
denouncing a treaty. 

The author does not hesitate to draw parallels with modern practices, 
and indeed seems to be inspired by a desire to apply to modern problems 
the lessons of the past. This attitude is fundamentally sound and desirable, 
since only by comparing all the relevant facts known in history can we ap- 
proach the goal of scientific formulation of the natural laws governing the 
behavior of human groups. This book is distinctly not “antiquarian.” 
One feels, however, that in places the tendency to draw modern analogies and 
to use modern terminology lends an air of perhaps deceptive familiarity to 
the politics of the Age of Pericles. While the author presupposes some 
knowledge of Greek history on the part of the reader, he refrains from mak- 
ing quotations in Greek. In the reviewer’s opinion it would have been 
preferable to supply in translations of Greek texts the Greek equivalents 
of the modern-sounding renderings of such concepts as ‘‘neutrality”’ and 
“balance of power.” A similar study of the Hellenistic era would be very 
valuable. Ouiver J. Lissirzyn. 


INsTITUTE OF Paciric ReLatTions Inquiry Series. New York: Interna- 

tional Secretariat, Institute of Pacific Relations, 1941. 

Canada and the Far East—1940. By A. R. M. Lower. (pp. xii, 152. 
Appendix and index. $1.25.) To one who witnessed, as did the reviewer, 
the establishment of the first Canadian legation at Tokio in 1929, under the 
competent direction of Messrs. Marler, Kirkwood and Keenleyside, this 
volume by Professor Lower makes a vital appeal. Canada, like the rest of 
the Anglo-Saxon world, has made use of the trader and the missionary in its 
foreign penetration. The traditional agencies of expansion, the soldier and 
official, have had little part in Canada’s outward reach. A brief opening 
chapter describes the relations of Japan with the trans-Pacific world down 
to 1931. Federal and imperial relations occupied the Canadian political 
mind until the World War, when Canada became a partner among the British 
nations, and indeed their leader, other than the United Kingdom. The 
Washington Conference heightened Canada’s position as a Pacific nation. 
The exchange of diplomatic representatives with Japan was but a formaliza- 
tion of a status in Pacific affairs which had become increasingly clear. Under 
a carefully selected pattern of subjects, Professor Lower writes of Canada’s 
relation to the Sino-Japanese situation; the comments of the Canadian 
press on the same situation; Canadian missions in the Far East; Oriental 
trade; Orientals in Canada; problems of defense and foreign policy; and 
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Canadian national interests in the Pacific. The volume closes with an ap- 
pendix which deals with the physiography and climate, the economic founda- 
tion, and the demography of the Pacific region of Canada. The most signifi- 
cant chapters are those on trade with the Orient, and Canada’s defense and 
foreign policies in the Pacific. Of the former, trade with Japan is the most 
important item, and presents the greatest problems of the future. Of the 
latter, the consolidated items of defense and the preservation of peace form 
the basis of the author’s discussion. The defects of the book seem to be 
ones of omission. For example, not nearly enough is made of the possibility 
of Canada becoming the reservoir of Japan’s raw material supply. Such a 
prospect, while now unimportant, offers serious consequences for the United 
States. Then the absolute identity of Canadian and United States interests 
in matters of defense and peace in the Pacific is not sufficiently emphasized. 
Within a year Canada has become a major factor both in hemispheric and 
Pacific defense. No other recent study treats of this development so 
adequately. 

Japan Since 1931. Its Political and Social Developments. By Hugh 
Borton. (pp. xiv, 149. Appendix, Bibliographical note andindex. $1.25.) 
Supplementing Norman’s Japan’s Emergence as a Modern State and Fahs’ 
Government in Japan, Professor Borton of Columbia University has pre- 
sented this valuable study of Japan’s social and political evolution within the 
last decade. It concerns the same general theme as Dr. Fahs’ study, and 
is based, in the main, on similar materials. However, there is no duplica- 
tion in point of view, emphasis, or method. While Dr. Fahs stresses im- 
pingement on international relations, and views Japan’s recent course as 
“expansion,”’ Dr. Borton emphasizes domestic trends, and regards recent 
events in Japan in the nature of “developments.” The book covers the 
government structure, the country’s social and political groups, the trend 
toward military fascism, recent legislative and administrative trends, gov- 
ernment economic and financial control, agrarian and labor reforms, and 
opinion pressure and control. An appendix giving the functions of the 
Board of Planning of May 14, 1937, and the invocation of the national 
general mobilization plan concludes the book. The author’s application to 
Japan of the terms of universal signification (rejected by Professor Fahs in 
his study) seems to the reviewer evidence of an acute understanding of 
Japanese institutions and practices from a world background. Fascism, 
militarism, totalitarianism, regimentation, and even dictatorship, are the 
same things in Japan, as well as in Germany, Russia, and Italy. If there is 
a distinction, it is one without a difference. The author’s use of the term 
“military fascism” is a fortunate one, conveying to the reader in a glance 
the direction of his thinking. The conclusion is perhaps the most disap- 
pointing thing in an otherwise most valuable book. That Japanese political 
developments are now difficult to predict; that Japan is more unified than 
prior to the outbreak of the war; and that her leaders are resolved to see 
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her present program through, are obvious statements of a journalistic type, 
following a rich body of factual and analytical material from which anumber 
of significant generalizations could be drawn. One doubts the wisdom of an 
editorial policy committing two authors of Fahs’ and Barton’s ability to 
similar studies in the same series. Why have two good men tilling the same 
field? 

The Struggle for North China. By George E. Taylor. (pp. xiv, 250. 
Appendix and index. $2.00.) This, the “omega” study of the Institute of 
Pacific Relations Inquiry Series, is as significant on contemporary grounds 
as is the ‘“‘alpha” study (Norman’s Japan’s Emergence as a Modern State) 
on historical grounds. Despite occasional depressions in its general level of 
performance, the series ends, as it begins, on a peak of scholarly attainment. 
After an introduction which charts the problem before him, a statement of 
China’s problem, eternally the same, and a description of the emergence of 
the rival governments in the North China area, the author devotes the body 
of his work to the major problem of this region’s conflict, the struggle for 
government in its military, political, and economic aspects. Then follows a 
discussion of the “New Order in East Asia,” and an appendix of thirteen 
parts, with documents, charts, and other information of the highest value. 
The traditional research study following the trite functional pattern is often 
a dull and uninspiring thing. While Professor Taylor retains the traditional 
pattern, his study is rescued from the usual weaknesses of such studies 
through a unique approach, a logical method, and the use of original material. 
What is listed as “ military” is truly such; and the same is true of “‘ political”’ 
and “‘economic”’ considerations. To weave a functional web from an ad- 
mixture of facts, events, and objectives, and to be logical and consistent in 
the process is a research achievement of real significance. And especially 
so, where the directing effort, despite its functional refinements, proceeds 
from essentially totalitarian (Japanese) sources. The author also does well 
to imply military effort as the basis of Japanese acquisition in North China; 
political organization as the more permanent means of holding its newly 
attained power; and economic supremacy and monopoly as the ultimate end 
of its effort. The chapter on the ‘“‘ New Order in East Asia” is an admirable 
account of the achievements and failures of Japan in making her North 
China venture a part of this general policy and movement. One searches in 
vain, however, for an appraisal of Japan’s claims in this sphere, on historical 
and contemporary grounds, and using analogous claims and situations. In 
this sense, the author fails to relate the North China venture, and the new 
East Asian order (of which he recognizes the North China incident to be 4 
part), to the world scheme of things, to which it must finally be referred, and 
where it must ultimately be decided. In this, the author seems to have 
missed a real opportunity. The classification of the Provisional Govern- 
ment of China at Peking according to international law terms does not seem 
to be altogether satisfactory, and in some respects seems inaccurate. How- 
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ever, international lawyers could use much legal jargon and reach less 
satisfactory results. ‘The author’s commendable realism reveals the puppet 
government merely as a device for Japanese expansion on and through 
international grounds and means rather than colonial and constitutional 
ones. 

In examining the foregoing studies, the reviewer has frequently been con- 
fused as to the connection between the research product and the editorial 
terms of reference. The four classifications of studies mentioned in the fore- 
word have not always been clear. Nor have some of the studies seemed to 
fall altogether logically, and certainly not exclusively, within the classifica- 
tion which the foreword has assigned. Nevertheless, the Inquiry Studies 
of the Institute of Pacific Relations constitute the only formal, complete, 
and authoritative series of books on the recent and contemporary Far East- 
ern and Pacific situations. CHARLES E. MARTIN 


BRIEFER NOTICES 


Neutrality for the United States. By Edwin Borchard and William Potter 
Lage. Second Edition with new material covering 1937-1940. (New 
Haven: Yale University Press, 1940. pp. xi, 464, including Appendixes. 
Index. $3.50.) The new material in this second edition is made up of out- 
lines of American policy, neutral and unneutral, in relation to the Spanish 
Civil War and the Sino-Japanese War; including also a critical account of 
the conduct of the Roosevelt administration in departing from neutrality in 
connection with European power politics. The new edition also includes a 
careful analysis of the so-called neutrality legisl.tion of 1939. 

As the United States Government draws nearer a state of war and re- 
nounces the conception of neutrality and non-intervention, the appearance 
of this second edition of this very important book gives the reader satisfac- 
tion that here may be found another reference guide for those Americans 
who will be called upon in the future to steer the ship of state once more into 
its rightful course of union at home with peace and friendship for all peoples. 

Earu W. CRECRAFT 


A Treatise on the Law of Prize. By C. John Colombos. 2d ed. (Lon- 
don: Grotius Society, 1940. pp. xiii, 387. Index. $4.50.) Except for 
a few passages, the second edition of this volume is only a reprint of the 
edition of 1926! with minor revisions. Citations are modified to include 
references to the 6th edition by Lauterpacht of Vol. II of Oppenheim’s 
International Law, to Garner’s Prize Law During the World War, to Verzijl’s 
Le Droit des Prises de la Grande Guerre, and to the Harvard Research Draft 
Convention on the Rights and Duties of States in Naval and Aérial War, but 
in all cases less use seems to have been made of these studies than might 
have been expected. Indeed, the most noteworthy defect of both editions 
of Dr. Colombos’ treatise is a failure to make much use of other doctrinal 
studies or the periodical literature of the subject. Additional material 
appearing in this edition includes a sketchy treatment of the Altmark inci- 
dent with a reference, but no citation, to “the correspondence which ensued” 
between the British and Norwegian Governments; uncritical treatment of 


1 Reviewed in this JouRNAL, Vol. 21 (1927), p. 383. 
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the Asama Maru incident; and a brief reference to the controversy between 
the British and United States Governments over the interference with 
American mails during the present war. A more adequate amount of space 
is devoted to the principle of contraband of war under modern conditions 
(pp. 189-196). It is somewhat surprising to find a British author admitting 
at this late date that blockades of neutral coasts are illegal (p. 244), but 
this position is largely nullified by an elaborate defense of the doctrine of 
retaliation as expounded in The Stigstad and The Leonora (pp. 245-256). 
Students of the law of prize will find in this treatise a convenient hand- 
book, but, in general, it is less satisfactory than either Garner or Verzijl. 
HERBERT W. Briaas 


Aliens and the Law. Some Legal Aspects of the National Treatment of Aliens 
in the United States. By William Marion Gibson. (Chapel Hill: Uni- 
versity of North Carolina Press, 1940. pp. xviii, 200. Index. $3.00.) 
This book does not discuss the questions involved in the admission of aliens 
to the country or in their expulsion. It attempts an exposition of the law 
which affects them as aliens during the time they are within our borders. 
There are only 162 pages of text material. The attempt to condense the 
discussion into so small a space has inevitably resulted in the book’s being 
in places more a statement of the legal rules than a discussion. This makes 
it like a collection of “‘head notes” and this makes hard reading. There are 
seven chapters. The first deals with the minimum standards for the treat- 
ment of aliens required by the “‘ principles of customary international law.” 
These standards require the protection of life, liberty and property. Several 
arbitration cases are cited as illustrations; cases of unjust imprisonment, 
failure to accord a prompt and sufficient trial and failure to punish nationals 
who have injured aliens. This is followed by the discussion of treaty provi- 
sions, particularly those which guarantee to aliens “‘national treatment,” 
the same treatment as that accorded citizens. This covers personal rights 
and privileges, ownership of land and chattels, copyrights, patents and trade 
marks. Chapter four deals with the subject of taxation of aliens both 
federal and state. There are also chapters on the right of aliens to engage 
in gainful occupations and their position before the courts. The effect of 
the Fifth and Fourteenth Amendments of the Federal Constitution as apply- 
ing to persons and not to citizens is stated. In his concluding chapter, the 
author reminds us that the liberal treatment of aliens is a policy necessary 
for the fostering of foreign commerce. The policies of the totalitarian states, 
he says, constitute exceptions, ‘‘One can hope, and even feel reasonably 
assured, that they shall be exceptions of a more or less temporary nature.” 

C. VAN VLECK 


Majority Rule in International Organization. By Cromwell A. Riches. 
(Baltimore: Johns Hopkins Press, 1940. pp. x, 322. Index. $2.75.) 
With a prospect that the organization of international life will be thoroughly 
overhauled after the present war, a book of this title is welcome. In it Pro- 
fessor Riches gives a clear and accurate description of the voting practices of a 
comprehensive group of international conferences and commissions. While it is 
chiefly devoted to this description, there are also discussions of the relation of 
the majority vote to the principles of sovereignty and equality, to interna- 
tional law, and to existing systems of representation in international bodies. 
Significant among the conclusions drawn by the author from the impressive 
data assembled are: (1) that majority action is much more common than 
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is generally supposed, and (2) that the trend has been toward a substitution 
of the majority principle in place of unanimity, particularly since the World 
War. It is disappointing that the author has almost nothing to say about 
the actual operation of the majority rule in organizations that have adopted 
it. In his earlier volume on The Unanimity Rule and the League of Nations, 
he presented an excellent account of the manner in which the unanimity rule 
had affected the functioning of the League. In this book, there is no com- 
parable data. The opinion is expressed that the most successful bodies are 
those using the majority vote, but no support for it is given. Even more 
helpful than a summary of practice would be a reasoned estimate of the re- 
sults of different methods. NorMAN HILu 


Diplomatic Correspondence of the United States, Canadian Relations 1784- 
1860. Selected and arranged by William R. Manning. (Washington: 
Carnegie Endowment for International Peace; New York: Columbia Uni- 
versity Press, 1940. pp. xlviii, 947. Index. $5.00.) This is the first 
of four projected volumes covering the period 1784-1860, which will contain 
official correspondence between Great Britain and the United States affect- 
ing Canada during that period. It is one of the many studies on Canadian- 
American relations carried on under the auspices of the Carnegie Endowment 
for International Peace, and is part of the larger work being done in the 
United States, of editing the diplomatic correspondence of that country. 
The term, Canada, as here used, covers all British possessions in North 
America, but correspondence dealing with the West Indies has been omitted. 
The editor has also omitted all formal but relatively unimportant documents. 
Apart from these, his policy has been to include everything that may be of 
interest or importance. The period covered in this volume is 1784-1820, 
and the editor points out that the latter date was a convenient one for his 
purposes but has no special significance. There are many and extensive 
footnotes, but as most of them consist of the texts of documents that were 
sent to the Department of State as enclosures with dispatches and as many 
of them are of great interest and importance, the editor is to be thanked for 
having included them. The first section of the book consists of communica- 
tions sent to Great Britain, the second section of those from Great Britain. 
This means that to follow the fortunes or fate of some particular incident 
or proposal, as for instance the Rush-Bagot agreement, one must consult 
both sections together, but this is no great inconvenience and the division no 
doubt has other advantages which justify it. As many of these documents 
are here printed for the first time, and as others are difficult to get access to, 
these volumes will prove of great interest and importance to all students of 
history and of the relations of Britain and the United States. The editor 
has done a difficult and exacting task in an admirable fashion, and everyone 
interested in the fields of history, politics and international law is indebted 
to him. NorMAN MacKenzie 


Diplomatic Correspondence of the United States. Inter-American Affairs, 
1831--1860. Selected and arranged by William R. Manning. Vol. XII, 
Texas and Venezuela. (Washington: Carnegie Endowment for Interna- 
tional Peace, 1939. pp. xxxvi, 858. $5.00.) This volume completes the 
Important and valuable series which Dr. Manning has so ably edited as a 
continuation of the earlier series of documents on Latin-American independ- 
ence. It is unnecessary to repeat the praise which each succeeding volume 
in both series has elicited. Taken together, they are an indispensable body 
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of source material for the student of American foreign relations. The 
present volume has to do with our relations with Texas from 1836 (the 
Morfit Mission) to the consummation of annexation in 1845. With Gar- 
rison’s T'’exan Diplomatic Correspondence, one is given a fairly complete pic- 
ture of this unique phase of American foreign relations. The correspondence 
with Venezuela begins with its recognition as an independent state in 1835 
and closes in 1860, during a large part of which period Venezuela maintained 
no permanent legation at Washington. Much of the correspondence has to 
do with the controversy over Aves (or Bird) Island, occupied by United 
States citizens prior to the Guano Islands Act, and claimed at various times 
by The Netherlands, France, and Santo Domingo, as well as by Venezuela. 
The United States withdrew in favor of Venezuela by an executive agree- 
ment in 1859. In 1865 an arbitral court confirmed the sovereignty of 
Venezuela over the claim of The Netherlands. The large number of docu- 
ments here printed are necessary for the understanding of this interesting 
controversy. J. S. REEVEs 


The Diplomatic Relations of the United States with Haiti, 1776-1891. By 
Rayford W. Logan. (Chapel Hill: University of North Carolina Press, 
1941. pp. 516.) Whether the dates 1776-1891 would be technically 
correct from the point of view of diplomatic relations may be open to ques- 
tion. It is true, however, that by the treaty between the United States and 
France, February 6, 1778, Article 11, the two Powers “guarantee mutually 
. . . the present Possessions of the Crown of France in America.” Of 
course, the geographical area now known as Haiti was within this area. 
Haiti did not proclaim independence until 1804 and the United States recog- 
nized Haiti in 1862. In the relationship to this area there were many social, 
economic, political and strategic factors determining the policies of the 
United States toward Haiti. The negro population, tropical products, 
Monroe Doctrine and the Mole St. Nicholas illustrate these factors. Such 
titles as The Domain of Touissant Louverture, The Black Pawn becomes an 
Enigma, The Pawn wins its Independence, The Pawn becomes an Anomaly, 
The Anomaly becomes an Outcaste, The Outcaste becomes a Threat, Island 
divided against itself, in a broad way indicate the treatment of the topic. 
During a considerable period European as well as American policies were 
involved. The author has made a liberal use of sources and in a sympathetic 
treatment has shown the striking contrasts between the development in 
Haiti and in the former Spanish colonial possessions. Conditions in Haiti 
have often lent themselves easily to propaganda and have from time to time 
shown analogies to situations prevailing during the twentieth century. 


The book has an excellent index and a comprehensive 
G. G. W. 


Handbook of Latin American Studies: 1939. No.5. Edited for the Com- 
mittee on Latin American Studies of the American Council of Learned So- 
cieties by Lewis Hanke and Miron Burgin. (Cambridge: Harvard Univer- 
sity Press, 1940. pp. vi, 476. Index.) The Handbook has been continued 
without essential change, though three new sections—Latin American Book 
Catalogues, Music, and Philosophy—have been added. The section on 
International Relations comprises two parts: (1) a selective list of books, 
pamphlets, and articles on Pan Americanism and the Monroe Doctrine, on 
Fascism, Naziism, and hemispheric defense, on the expropriation question 
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in Mexico, on boundaries, and on other topics of more or less general interest; 
and (2) a conveniently arranged statement by countries respecting the nego- 
tiation, approval, and promulgation of international instruments in 1939, 
together with an invaluable chart showing the status, as of July 1, 1940, of 
the treaties and conventions concluded at the International American Con- 
ferences since 1901-1902. The section on Law lists some one hundred and 
forty odd items, of which only five are in the field of international law. All 
in all, the Handbook is a highly useful publication. J. B. Lockry 


Fifty Years of War and Diplomacy in the Balkans. Pashich and the Union 
of the Yugoslavs. By Count Carlo Sforza. Translated by J. G. Clemenceau 
Le Clereq. (New York: Columbia University Press, 1940. pp. x, 195. 
Index. $2.75.) For the most part, the book revolves around the friendship 
of Sforza and Pashich, and the relations between Italy and the South Slavs. 
Pashich’s early life and exile on Corfu receive more careful treatment than 
his career amid the turbulent post-war politics of the young Kingdom of the 
Serbs, Croats and Slovenes. The writer is eminently fair to Pashich and his 
country. ‘‘In passing judgment upon the Serbian nation, we must never 
lose sight of the dark, stormy history of the Balkan nations. It explains and 
excuses almost all their shortcomings.” Sforza’s thesis may be stated in his 
own words: “I felt the danger of an aggressive Pan-Germanism which must 
sooner or later reassume the form of Mitteleuropa. Against it, I wished to 
set up not only a sound Yugoslav state friendly to Italy, but also a potential 
union of all the South Slavs, all equally desirous of remaining independent.” 
Questions as to Pashich’s knowledge of the Serajevo plot are treated with 
short shrift. ‘‘They succeed merely in proving what hatred the World War 
left in its wake.’’ Sonnino as well as the later fascist politicians come in for 
a full meed of criticism. Lectures seldom probe all corners of a subject with 
equal penetration. Nevertheless, this is an extraordinary book. Europe 
would today be a happier and more peaceful place if more statesmen could 
attain the catholicity and tolerance of view here displayed. 

NorMAN J. PADELFORD 


Mélanges Streit. Edited by S. Séfériades, G. Maridakis and P. Vallindas. 
(Athens: Imprimerie “Pyrsos,’’ 1939. Vol. I, pp. xvi, 654.) Professor 
George Streit, the eminent Greek jurist, ! was awarded in 1938 the highest 
distinction of Honorary Professor by the University of Athens. To honor 
him further, over seventy writers from all over the world have contributed 
original papers on public international law, private international law and 
comparative law for publication in a volume dedicated to Mr. Streit. The 
large number of these papers has necessitated the publication of two vol- 
umes instead. The present first volume contains 41 essays, and is edited 
with great care by Professors Séfériades, Maridakis and Vallindas of the 
University of Athens. Twenty-four of these are by Greek writers; of these 
two are in French, one in German and the rest in Greek. The remaining 
seventeen are by well-known French, German, English, Cuban, Polish, 
Jugosiavian, Spanish, Swiss, Russian and Brazilian jurists. This manifests 
the wide reputation of the honored teacher and authority in our field. It is 
impossible in this space more than to list some of the most important papers 
in this volume. These are: Professor Arminjon’s La nouvelle condition des 
étrangers en Egypte; Professor Cybichowski’s Der totale Krieg im Lichte des 


1See a review of his work, this JouRNAL, Vol. 32 (1938), p. 883. 
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Voélkerrechts; G. Daskalaki’s The notion of law in public international law (in 
Greek); Professor Dendrias’ Place et Importance du droit international ad- 
ministratif dans la Science Juridique; G. Duovouniotis’ La Condition des 
sociétés anonymes étrangéres d’assurance en Gréce (in Greek); C. Eustathiades’ 
Nouvelles Tendances en Matiére d’Extradition pour Délits Politiques; Dr. 
Werner Goldschmidt-Aleazar’s Problemas de Competencia en el Derecho 
Internacional Procesal de Espafia; and Professor Maridakis’ contribution 
to the history of private international law by his very interesting analysis 
and discussion of Isocrates’ Eginetic. STEPHEN P. Lapas 


Die Klassische Diplomatie von Kaunitz bis Metternich. By Peter Richard 
Rohden. (Leipzig: Koehler & Amelang, 1939. pp. xv, 268. Rm. 7.50.) 
In spite of the vivid shrewdness of its exposition, one closes this book un- 
certain of what has happened. Rohden’s thesis is that his period—roughly, 
fifty years each side of the French Revolution—contains the transition of the 
dynastic diplomacy of the ancien régime into that of the European state 
system. He professes to show how and why this transformation took place. 
Actually, what he does, and does brilliantly, is to sketch a psychological 
drama, with Metternich as the dominant character in it. Metternich is 
drawn to embody in his diplomacy the change which is the subject of the 
book. He is at once a European and the servant of the Austrian monarchy; 
but he is a European first. This appraisal naturally involves provocative 
evaluations of Metternich’s attitude towards the sporadic wars of liberation, 
towards the reconstruction of France, and towards the abortive efforts at 
the unification of Germany. Talleyrand has the author’s admiration; 
Stein, his sympathy; Castlereagh, his good humor. Percy T. FEenn, Jr. 


Not by Arms Alone. By Hans Kohn. (Cambridge: Harvard University 
Press; London: Humphrey Milford, 1940. pp. xii, 161. Index. $1.75.) 
In continuation of his two previous books, Force or Reason, and Revolutions 
and Dictatorships, the author in this collection of essays (to which a list of 
recent books on world affairs is added), presents a luminous and penetrating 
analysis of our time, as seen against its historical background. The book is 
written by an expert in modern European history, whose work has greatly 
benefited by the author’s personal observation of trends and events in various 
parts of Europe during earlier stages of the present world crisis. On the 
other hand, the volume is not written from the detached point of view of a 
historian who would be satisfied with a careful investigation into the past 
facts which have resulted in the present collapse of international order, 
fatalistically waiting for what will happen next, prepared always for the 
worst. As indicated by the title of the book, the author is firmly convinced 
that the issue which divides the world of today is far more than a conflict 
between armed forces, that this grave issue which permeates the social 
existence of men in all countries and nations will not be solved by arms alone. 
In this connection, the author makes an appeal, and indeed a forceful one, 
to the conscience of all of us who still believe in, and are willing to make 
sacrifices for, the maintenance of the system of ultimate social values called 
democracy. In spite of the utter failure of democratic statesmanship dur- 
ing the last two decades, the author’s faith in the innate powers of free men 
is so strong that he visualizes a better world in which democracy will grow 
and peace will be preserved—‘“‘not by soft living nor by minding our busi- 
ness’”’ but ‘‘through a hard struggle, through many sacrifices, and through 
unflinching courage and devotion.” GERHART HUSSERL 
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